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Court of Appeals of the District of Columbia 
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Xo. 4577. 

I 

Eknesx ("iiAiiLEs Thomas, Executor, Appellant, 

vs. i 

Walter Owen Youxg. 


M«itiofandu»t. 


March 8, 192G.—Will of Mary Elizabeth Young Thomas, 
dated October 9, 1925, tiled. 

2 In the Supreme Court of the District of 
Columbia, Holding Probate Court. 

Administi'ation Xo. 54296. ' 

In re Estate of Mary Elizabeth Youxg Thom.^s, Deceased. 

To the Supreme Court of the District of Columbia, holding 
Probate Court: 


The petition of Krnest Charles Thomas respectfully 
shows: 

1. That the jietitioner is a citizen of the United States 
and a resident of the District of Columbia, and tiles this 
petition as the person named as Kxecutor in the last Will 
and Testament of Mary Elizabeth Young Thomas, deceased. 

2. That iMary Mlizabeth Young Thomas, late a citizen 
of the United States and a resident of the District of 
Columbia, departed this life in the District of Columbia, 
testate, on or about the 26tli day of February, A. D., 1926, 
leaving as her survivors the following named persons who 
are her only heirs at law and next of kin, aiid whose names, 
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residences and relationslii]) are as follows: Krnest Charles 
Thomas, hushand, 2611 Sherman Avenue, Northwest, 
"VVashing-ton, D. C., and AValter M. AV. A’onnii', brother, 1013 
Eighteenth Street, Northwest, AA^ashington, 1). ('., who are 
all of full aa-e. 

3 3 . That said decedent at the time of her (hnith was 
seized and ])ossessed of the following real estate in 

the City of AVashington, District of Columbia, to-wit: An 
undivided one-half interest in and to Lot SI2 in S(iuare 163 
improved by a frame Innlding No. 101.‘> Eighteenth Street, 
Northwest, assessed at $15,239.00. 

4. That decedent left personal property, value not known, 
as follows: An undivided one-half intei’est in the furnitui’e 
and furnishings of the buihling known as No. 1013 Eight¬ 
eenth Street, Northwest, AATishington, D. C.; wearing ap¬ 
parel, value unknown: and insurance benefits in the Lin¬ 
coln iNIutual Relief Association, the value of which is not 
known. 

5. That decedent left a last AA’ill and Testament, bearing 
date the 9th day of October, 1925, which has been filed with 
the Register of AA'ills of the District of Columbia for pro¬ 
bate and record. 

6. That decedent, so far as your petitioner, after diligent 
inquiry, has been able to learn, left debts, including ex¬ 
penses incident to her last illness and funeral expenses, 
amounting to about $450.00. 

7. That your j)etition- is named by the decedent in her 
said AA’ill as the Executor thereof, and as such believes 
himself entitled to Letters Testamentarv on said Estate. 

8. That the said AATdter E. AV. Young, the only heir at 

law, other than your petitioner, of said testatrix has 

4 not signed a waiver consenting to the i)robate of said 
AATll and the issuance of Letters Testamentary to 

your petitioner. 

AATierefore, the premises considered, your petitioner re¬ 
spectfully prays: 

1. That the i)rocess of this Coui't issue against the said 
AA’alter E. AA'. Young re(iuiring him to answer the exigencies 
of this petition. 

2. That the said AA^ill, dated October 9, 1925, be admitted 
to pi'obate and record as a AVill of real and personal estate, 
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as the last Will and Testament of Mary Elizabeth Young 
Thomas, deceased. 

.3. That Letters Testamentary be ^vanted unto your 
petitioner. 

4. For such othei' or further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

ERXEST CHARLES THOMAS. 

MASON, SPALDING & McATEE, 

Attorneys for Petitioner. 

5 Distuict of Columbia, ss: 

I do solemnly swear that I have read the annexed petition 
by me subscribed and know the contents thereof; and that 
the statements of facts therein made as upon personal 
knowledge are true, and those made as upoii information 
and belief, I believe to be true. 

ERNEST CHARLES THOMAS. 

Subscribed and sworn to before me this 16th day of 
March, A. D., 1926. 

[XOTAKLVL SE.VL] ETHEL R. GUISE, 

Notary Public, D. C. 

(Endorsement: Petition. Filed !Mar. 16, 1926. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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Memorandiun. 


1926. 

iMch. 16. Summons issued against Walter 
retuiTiable Mch. 29, 1926. 

Mch. 18. Returned, served personally. 



W. Youns: 


7 Petition for Caveat. 

The petition of Walter Owen Young (sometimes known as 
Walter E. 0. Young) respectfully shows to the Court as 
follows ; 


1. That he is a citizen of the United States,; and a resident 
of the District of Columbia, and is the brother of IMarv 
Young Thomas, deceased. 
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2. That lie has notice that a certain paiier writing liear- 
ing (late the 9tli day of October A. 1). 11)25 has been tiled 
in this Court as tlie last will and testament of the said 
]\Iary Elizabeth Young Yhomas, (h'ceased. 

3. That his interests will he injuriously affected by the 
allowance of the said alleged will; that he does hereby con¬ 
test the ])robate and validity of said paper writing imrjiort- 
ing to be the last will and testament of the said .Mary Eliza¬ 
beth Young Thomas, deceased, and for that purjiose alleges : 

First. The said ])apor writing is not the last will and 
testament of said deceased. 

Second. The said deceased was not, at the time of the mak¬ 
ing and subscribing or of the acknowledging by her of the 
said paper wi-iting, of sound mind and memory or in any 
res])ect ca])able of making a will. 

Third. The said paper writing, ])urpoi'ting to be such last 
will and testament was obtaiiu‘d and the e.xecution thereof 
procured by fraud and coercion e.xercised upon hei' the said 
2darv Elizabeth Young Thomas. 

8 F^ourth. The said ])aper writing, ])urporting to bo 

such last will and testament was obtained by the 
exercise of undue intluence over the said .Mary Elizabeth 
Young Thomas. 

Fifth. That the said pai)er writing was not freely and 
voluntarily made and executed as decedent's last will and 
testament by said deceased, but that the subscription 
thereto and publication thereof was ]irocured by fraud and 
coercion and undue intluence upon the said .Mary Elizabeth 
Young Thomas. 

The j)remises considered, petitioner jjrays: 

1. That ])rocess may issue from this Court re(iuiring the 
parties in interest to answer the exigencies of this i)etition. 

2. That said paper writing may be refused probate. 

o. That issues may be framed between the caveator and 
caveatees of the will, to be tried by jui'y, to deteiTniiu* the 
facts of the alleged will. 

5. For such other and further relief as to the Court mav 
seem just and proper. 

WALTER OWEN YOUXCJ. 

ELIZABETH C. HARRIS, 

Attorney for Petitioner. 
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])l.STl:lCT OF CoUU.MBIA, .S.S’; 

Walter Owen Young, being first duly sworn, on oath de¬ 
poses and says, that he lias read the foregoing petition, by 
liim subscribed, and knows the contents thereof; that the 
matters and facts therein stated are true to the best of his 
knowledge, information and belief. 

WALTER OWEN YOUNG. 

Subscribed and sworn to before me this 26th day of 
March, A. I). 1926. 

[Notakial seal] EAKL I). THOMPSON, 

Notarij Fiibllc, I). C. 

I 

(Endorsement: Petition For Caveat. Filed Mar. 27, 
1926. James Tanner, Register of Wills, H. C., Clerk of 
Probate Court.) 

9 An.siccr to Pvtifion for Caccat, 

The answer of Ernest Charles Thomas, widower of Mary 
Elizabeth Young Thomas, deceased, the legatee named in 
the last Will and Testament of Marv Elizabeth Young 
Thomas, deceased, to the caveat tiled herein in the above 
entitled cause represents to the Court: 


1. lie admits the allegations of Paragraphs 1 and 2. 

2. He denies all of the allegations contained in Para¬ 
graphs 3, 4 and 5 and avers the facts to be that the said 
pajjer writing dated the ninth day of October, 192.'), is the 
last Will and Testament of Mary Elizabeth Young Thomas, 
deceased; that the ])aper writing was formally executed in 
the mode recpiii'ed by law; that at the time of the execution 
of the said paper writing, the said Mary Elizabeth Young 
Thomas was of sound and disposing mind, ca|)able of 
executing a valid deed or contract; that the said ])aper 
writing was not obtained and the executioii thereof pro¬ 
cured by fraud and coercion exercised upon the said Mary 
Elizabeth Young Thomas by any person or ])ersons; that 
the said paper writing was not obtained by the exercise of 
undue influence over the saitl Marv Elizabeth Young 
Thomas by any person or persons; that the subscription 
thereto and publication thereof was not i)rocured by fraud 
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and coercion or undue influence exercised upon said i\Iary 
Elizabeth Young Thomas by any person or persons. 

3. That he is willing that issues may be framed and tried 
before a Jurv according to law so as to determine the truth 
of the allegations of the caveat. 

ERNEST CHARLES THOMAS, 

Named as Executor in Will. 

10 MASON, SPALDING & McATEE, 

Bv GUY MASON. 

Attorneys for Caveatees. 

District of Columbia, 5.?: 

Ernest Charles Thomas, being duly sworn on oath, de¬ 
poses and says, that he has read the foregoing answer, by 
him subscribed and knows the contents thereof; that the 
matters and facts therein stated are true to the best of his 
knowledge, information and belief. 

ERNEST CHARLES THOMAS. 

Subscribed and sworn to before me this 1st dav of April, 
1926. 

fNOT.VRlAL .SE.\l] S. a. gentry. 

Notary Public. 

(Endorsement: Answer to Petition for Caveat. Filed 
Apr. 1,1926. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

11 Order Framing Issues. 

Lpon consideration of the caveat of Walter Owen Y^oung 
filed herein and the answer of Ernest Charles Thomas filed 
thereto, it is by the Court this 19th day of April A. D. 1926, 

Ordered: that the following issues be submitted for trial 
by .jury. 

1. Was the pajier writing dated October 9th, 1925, pur¬ 
porting to be the last will and testament of ^lary Elizabeth 
Young Thomas executed and attested in due form as re¬ 
quired by law? 

2. Was the paper writing filed in this court bearing date 
the 9th day of October A. D. 1925, the last will and testa¬ 
ment of !Mary Elizabeth Y'oung Thomas, deceased? 
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3. Was the said -Marv Elizabeth Youns: Thomas at the 
time of the making and subscribing or of the acknowledging 
by her of the said paper writing of sound and disposing 
mind and capable of executing a valid deed or contract ? 

4. Was the said paper writing dated October 9th, 1925 
obtained or the execution thereof or the subscription thereto 
procured from the said Mary Elizabeth Young Thomas, 
deceased, by coercion, fraud, duress or undue influence 
jjracticed upon the said Mary Elizabeth Young Thomas by 
anv person or persons? 

JENNINGS BAILEY, 

Justice. 

No objections. 

I 

GUY MASON, 

Atty. for Caveatee. 

4/19/26. 

(Endorsement: Order Framing Issues. Filed Apr. 19, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

I 

12 Form No. 17. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

No. 34296, Administration. , 

Estate of M.\ry E. M. Thomas, Deceased, 

The President of the United States to, 1, M. R. Campbell, 

522 22nd Street N. W., or Finance Section Veterans’ 

Bureau, Room 522; 2, Ferdinand F. Amos, 1719 S Street 

N. W., or Finance Section Veterans’ Bureau, Room 522: 

You are hereby commanded to appear as witness for the 
(kiveatee before the said Probate Court (forthwith), on 
Wednesday, the 10th day of November, 1926, at 10 o’clock 
A. M., in Circuit Court Room No. 2, and not depart the 
Court without leave. 
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AVilno.ss llu‘ TToii()rnl)l(' 'Wnllor T. .^^(‘Coy, riiicf Justice 
of .said ('ourl. this htli day of Xoveniber, A. *]). 192(5. 

Attest: 

Icorirr SEAL.] TIIKODORK (XKJSAVELL, 

Dcpiilj! Ih’f/istcr of ]ViUs for the 
Distric t of CoJiinittia. Cterk of the Probate Court. 

(jrv ^lAsox, 

Per ('IIAKLES B. J)e SIIAZO, 

Attoruey. 

f Eudoi'sc'd:] Xo. dPiiU). Adniiiiistvation. Estate of Mary 
E. M. Plioinas. cU'ccased. S])a. ad. test. Issued 11-9, 192G. 
Keturued 11-10, 192(). Serv<‘d tlie within uamed, 1, not 
found. 11 10 2(i: 2, not found, 11 10'2(5. E. (\ Snyder, IJ. 
S. Marshal. E. ll.M'. Piled Xov. 11, 192(5. James Tanner, 
Ke.u'ister of AVills. 1). ('.. Clerk of the Probate Court. 


IM For the ])ui-pose of the trial of the Issues in the 

above entitled cause', it is by the Court this 2nd day 
of Decembei-, A. 1).. 192(), 

Ordei'ed that the (’aveatee shall be defendant and that 
the Caveator shall be })lalntiff, in the trial of said Issues. 


By the Cor.rt: 


F. L. SIDDOXS, 

Justice. 


(Eii(h)i sernent : Order AliuTiini;: 
1920. dames 'rannei', Pe,e'ist(>r e)f 
J-’robatc' Conii.) 


Ihu'ties. Filed Dec. 2, 
Wills, D. C., Clerk of 


U 


MernoraiiJum. 


Dec. 2, 192().—Tui-v sworn. 

1.9 MciiiorauJuni. 

Dec. 9, 192(i.—Vc'i'dict setting;’ aside 'Will. 

1(5 .Motion to Set Aside' the' Verdict Jlereiu Rcudered 

and to (Iraiit a A'ciu Trial. 

X’ow comes Enu'st Thomas, ('aveatee* in the above en- 
tith'd cause', l)y Mason, S]>alding and McAtee, his Attorneys, 
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and moves tlie Court to vacate and set aside the verdict 
lierein rendered and to j;'rant a new trial of tlie said cause. 

And for grounds of tliis motion, llu; said caceatee as¬ 
signs the following: 

o o 

hhrst. That said verdict is conti-arv to the evidence. 

Second. That the said verdict is contrary to the weight 
of the evidence. 

Third. That the Court erred in its ruling mpon the ad¬ 
mission and exclusion of evidence to which rulings the cave- 
atee at the time excepted. 

Fourth. That the Court erred in granting prayers on 
behalf of the caveator to which rulings caveatee at tlie time 
excepted. 

Fifth. That the Court erred in refusing to grant jiraycrs 
on behalf of the caveatee, to which rulings caiiveatc'e at the 
time excepted. 

Sixth. That the Court erred in its instructions to the jury 
which were prejudicial to the caveatee, and: to which the 
caveatee at the time excepted. . 

Seventh. That the Court erred during the iirogress of 
the taking of the evidence before the jury in: not properly 
instructing the jury with reference to evidence offered and 
admitted in said cause, to the admission of which caveatee 
at the time objected, and said objection being overruled 
excepted to the ruling of the Court thereon. 

17 Eighth. That there was misconduct of counsel for 
the caveator in remarks before the jury ])rejudicial 
to the caveatee, to which caveatee at the time objected and 
excepted. 

Ninth. That the Court erred in admitting in evidence of 
an alleged oral agreement between caveator land decedent 
made in 1912 as to the pro])osed or (inal dis])k>sition of her 
Estate by decedent, to the admission to which evidence 
caveatee objected, and, the objection being overruled, ex¬ 
cepted, and in not instructing the jury saiih evidence was 
admitted only upon the issue of testamentary ca])acity, to 
which caveatee at the time excepted. 

Tenth. That the Court errc'd in refusing; the se^iarate 
{irayers of caveatee for instructed verdict upon lack of the 


2—4577a 
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issues submitted to the .jury, to each ot‘ which rulings cave- 
atee at the time excepted. 

Eleventh. That the verdict is coutrarv to law. 

.MASOX, SPALDlXd & .McATEE, 

Attorueijs for Cavcatee. 

Service Acce])ted: 


Aitorneifs for Cavrator. 

(Endorsement: Motion to set aside the Verdict herein 
rendered, and to grant a new trial. Filed Dec. 11, 1926. 
James Tanner, Kegister of Wills, D. Clerk of Probate 
Court.) 

18 MonoroioJiiiii. 

Dec. 17, 1926.—Motion to set aside Verdict and for new 
trial, argued and overruled. Judgment on verdict ordered. 

19 Order Selflug Aftide Will. 

This cause coming on to be heard upon the petition of 
Ernest Charles Thomas praying the admission to probate 
and record of a certain pai)er-writing dated the 9th day of 
October, A. D., 1925, and puri)orting to be the last will and 
testament of the said Marv Elizabeth Young Thomas, do- 
ceased, and against which tlu?re was filed a caveat, and 
upon the pleadings thereon and the verdict of a .jury ren¬ 
dered upon the trial of the issues heretofore had thereon, 
and directed to be tried by a jury; and it appearing to the 
Court from the record of the said trial that by the said ver¬ 
dict the said jury did thereu])on return a verdict upon the 
issue, “Was the paper-writing filed in this Court bearing 
date the 9th day of October A. D., 1925, the last will and 
testament of Mary Elizabeth Young Thomas, deceased,” 
and the answer of the jury “Xo,” and it further appearing 
to the Court upon the issue, “Was the said Mary Elizabeth 
Young Thomas at the time of the making and subscribing 
or of the acknowledging l)y her of the said paper-writing 
of sound and dis])osing mind and capable of executing a 
valid deed or contract,” to which the jury answered “Xo,” 
and it further appearing to the Court upon the issue, “Was 
the said paper-writing dated October 9th, 1925, obtained 
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or the execution thei’oof or the suhscription thereto pro¬ 
cured from the said Mary Elizabeth Young Thomas, de¬ 
ceased, by coercion, duress or undue influence practiced 
upon the said Mary Elizabeth Young Thomas by any per¬ 
son or persons” to whicli the jury answered “Yes,” it is 
by the Court this 17th day of December, A. D., 1926, 
Adjudged, ordered and decreed. That the said paper- 
writing bearing date the 9th day of October, A. D., 1925, 
purporting to be the last will and testament of the said de¬ 
cedent, is not a valid will and testament and that the pro¬ 
bate thereof be and the same is hereby denied. 

And it is further ordered. That all costs incidental 

20 to the trial of the issues in this cause be and the same 
are herebv reserved to the Court for future and final 

determination. 

F. L. SIPDOXS, 

Justice. 

0 K as to form. 

G. M. 

From the foregoing judgment and decree Counsel for 
Caveatee note an appeal in open Court, and the penalty for 
costs is fixed at One Hundred Dollars or Fifty Dollars in 
cash. 

GUY MASON, 

Atforneij for Caveatee. 

F. L. SIDDONS, 

Justice. 

(Endorsement: Order Setting Aside lYill. Filed Dec. 17, 
1926. James Tanner, Eegister of 'Wills, D. C., Clerk of 
Probate Court.) 

I 

21 Memoraudum. \ 

Dec. 17, 1926.—Appeal noted and Bond fixed at $100, or 
a cash deposit in lieu thereof. 

22 M('uioraii(lii»i. 

Jan. 4, 1927.—Undertaking on Appeal of lErnest Charles 
Thomas ($100), a])prov('d and filed. 
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As<;ifji!»u‘iif of Errors. 


To Janu's 'I'annor. Hs()., Kosiistoi- of Wills, 1). Clerk of 

the Prohale Court: 

You will ])lc‘ase lile the followiui>' Assii>Tmieuts of Plrror 
as the a.ssieuiru'uts of error on a])|)eal in this case: 

The (\>urt errcHl: 

1. In perniittine- the witness, Walter 0. Yonnjt: (cavea¬ 
tor). to testify to and concernine' an alleii'ed oral as>:reement 
mado in about the year l!tl2 hetwtHui said witness and 
decedent (his sister) that the real property jointly owned 
hy them (witm-ss and decedent) would he kept as a home 
for theii- Motluu- during- her life and their lives, and on the 
death, of eitlHU'- ])arty his. or her, interest would ji'o to the 
lu'irs of sr.eh decrased party for continued maintenance as 
a home foi- llieir Motlu'r, said joint interest of the decedent 
heiuy the sanu' Avhich decedent devised to her husband, 
Mrin-st Charles 'Fhonias, the caveatee, by her last Will in 
coutrovei'sy herein. 

2. In ei-antiu”- Caveator's Ih-ayer Xo. 2, as amended. 

In erautiue' Caveator's Prayer Xo. 3. 

4. In refrisiny cav(‘at(“e's instructions 2, 3, 4, 6, 7 and 13. 

3. In ehe.ryifiu' the jury on the ])urpose of its introduction 
and. the eousideration to be ij-iven by the jury to the testi¬ 
mony of the witness. Walter 0. Young, about an alleged 
or:d agreement made in 1!)12 between himself (witness) 
au'.l d(M'edeut that neither would make a Will disposing of 
their resp(‘cti\-e shares in the real estate left to them by 
their e'randmother. 

.MASOX, SPALDIXG & McATMM, 
Py Cl’Y .MASOX, 

.\ituniciis far Kntest ('Jiarlrs Thomas, Caveatee. 


( lmi(h>r<'nu'ut : 
1327. dames Ta 
Pi’obate Court.) 


.\ssignment of Errors. Filed 
uiiei-. Pegister of Wills, 1). C., 
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M emoranduni. 


1927, Jan. 12.—Bill of Exceptions submitted. 

2.0 Memorauduw. 

Mch. 8, 1927.—Bill of Exceptions signed and filed. 


2() Order and Designation for Preparation of Record. 


The defendant (caveatee) having jierfected an appeal 
herein to the (’ourt of A])peals of the District of Columbia 
on the 4th day of January, 1927, hereby requests the Reg¬ 
ister of Wills (Clerk of the Probate (.k)urt) to prepare, at 
defendant’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namely: 


1. iMemo.: Will of Mary Elizabeth Young Thomas, dated 
October 9, 1925, filed }ilarch 8, 1926, and fully proved De¬ 
cember 2, 1926. 

2. Petition of Ernest Charles Thomas fdr ])robate and 
record of Will filed iMarch 16, 1926. 

.■>. .M(‘mo.: Citation issued March 16, 1926.; 

4. Petition and caveat of Walter E. Young, filed March 


27, 1926. 

5. Answer of defendant to caveat, filed March 31, 1926. 

6. Order framing issues ■f)assed April 19, 1926. 

7. S})a. Ad. Test., with all endorsements,:directed to M. 
R. Campbell, V. S. Veterans’ Bureau, issued November 9, 
1926, and returned November 11, 1926. 

8. Order aligning ])arties filed December 2, 1926. 

9. Memo.: Jury sworn December 2, 1926. ■ 

10. .Memo.: Verdict setting aside Will on December 9, 



11. .Motion of defendant for new trial and to set aside 
verdict filed December 11, 1926. 

27 12. Memorandum of .lustice Siddons overruling 

motion for new trial filed December 17, 1926. 

1.3. Order overruling motion for a new trial, etc., passed 
December 17, 1926. 

14. Memo.: Appeal noted and bond fixed at $100, or a 
cash deposit in lieu thereof, December 17, 1926. 



14 


E. C. THOMAS VS. W. O. YOUNG. 


15. Memo.: Fndortakiiig on appeal approved January 
4, 1927. 

16. Assignment of errors filed January 5,1927. 

17. ^lemo.: Bill of Hxeeptions sidimitted Januarv 12, 
1927. 

18. Memo.: Bill of Exceptions signed and filed March 8, 
1927. 

19. This designation of record. 

MASOX, SPALDING & McATEE, 
By GT’Y MASOX, 

Affonicj/ for Erne.^t Charles Thomas, Appellant. 

Service of copy of foregoing designation acknowledged 
this 8th dav of Fehruarv 1927. 

• % 7 

AUSTIN F. CANFIELD, 
ELIZABETH C. HARRIS, 

Attorneys for Appellee. 

(Endorsement: Order and designation for preparation of 
record. Filed Feb. 8, 1927. James Tanner, Register of 
"Wills, D. C., Clerk of Probate Court.) 

28 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Dlstkict of Columbia, To ivit: 

I, Theodore Cogswell, Deputy Register of Wills for the 
District of Columbia, Clerk of the Probate Court, do hereby 
certify the foregoing pages, numbered from 1 to 27, inclu¬ 
sive to be true copies of the originals of certain papers on 
file in the office of the Register of Wills, Clerk of the Pro¬ 
bate Court, in case No. .‘>4,296 estate of Mary Elizabeth 
Young Thomas, deceased, wherein Ernest Charles Thomas, 
Executor named in the "Will is aj)pellant, and Walter Owen 
Young is a])pellee, the same constituting a full, true and coi’- 
rect transcript of r(*cord of pi'oceedings had in said cause 
according to the Designation of counsel filed therein and 
made a part hereof. 

I further certify. That the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellant. 
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and approved by said Court on the fourth dav of January, 
A. D. 1927. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Prol)ate Court, this 15th day of 
March, A. D. 1927. 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, ; 

De-puty Register of Wills for 

the District of Columbia. 

Clerk of the Probate Court. 

29 Filed Jan. 12, 1927. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration Xo. 54296. 

In re Estate of Mary Elizabeth Young Thomas, Deceased. 

To Mr. Austin F. Canfield and 

Miss Elizabeth C. Harris, i 

Attorneys for Caveator, 

Walter 0. Young: 

Please take notice that within bill of exceptions will be 
called to the attention of and submitted to the k'ourt on the 
Tenth day of February, 1927, at 10:00 A. M.|, or as soon 
thereafter as counsel may be heard, for the purpose of hav¬ 
ing the same signed and sealed by the court. 

MASOX, SPALDIXG & McATEE, 
GUY MASOX, 

Attorneys for Caveatee. 

Service of the foregoing notice and copy of said bill of 
exceptions is hereby acknowledged this 12th day of Janu- 
arv, 1927. 

AUSTIX F. CAXFIELD, 
ELIZABETH C. HARRIS, 

Attorneys for Caveator. 
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.‘iO 111 the Siipri'iiK' ("oiivt of llu' Oistrid of (\)luml)ia. 

;\(lminis1ralioii Xo. .‘U'iiXi. 

In ro Es1al(‘ of .Makv Ei.izauktii Yor.Nc 'Piiomas. l)oc('as(Hl. 


BUI of B.feej)lions. 

Be It KemenilHMvd, llial at the trial of this ease liefori" 
Mr. Justiee Siddons and a .jury, duly empaneled and sworn 
to try tlu‘ issues joined under the eaveat. filed hy Walter (). 
Youiii*'. (''aveator, to the probate of the last will and testa¬ 
ment of Mary Hlizalxdh Yonne,- Thomas, deceased, (Iumx*- 
inafter referred to as decc'dent, or Molly), propounded for 
jirobate hy Ernest (diaries ddiomas, caveatee, he^-un on the 
Second day of December, 192(5, and thereafter jiroceeded 
with, the (dinrt, upon motion, ordered the caveator be made 
])laintiff and the caveatee made defendant. X^])on motion 
of caveator, and without objection by caveatee, the (dmrt 
amended the issues bv withdrawino- the first issue and strik- 
out tile worJ: “fraud" in the fourtli issue. 

That caveatee, Thomas, thereipion made formal ])roof of 
execution of said last will as follows: 

Franklin F. Amos, subscribing- witness, was sworn 
and testified that about noon on October 9, 1925, witness 
went with caveatee ddiomas, his wife, the decedent, and 
one 5V. K. Oamjihell to 2(511 Sherman Avenue in the ddiomas 
automobile, where the will was produced to and read by 
witness; that di'cedent, without any assistance, signed her 
name to same at a desk in their jiresence and witiU'ss and 
Oam})bell signed their names to same in her presence, and 
in the {iresence of each other, at witnesses at her 
31 request: that witness had known ddiomas twenty-six 
years and had worked with him at the Veterans’ 
Bureau since the XYar, and had known decedent twelve 
years, and had last seen her in 1921 or 1922 as a visitor in 
her home; that no jirevious arrangements had been made 
with witness by anyone for witnessing the will, and the 
parties were in the house a very short time after which they 
all returned to Veterans’ Bureau, where he and (lampbell 
got out of the automobile. 
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It, was then made to a])pear that the Marshal had re¬ 
turned a sul)p(ena for tin; other attesting witness, Campbell, 
as “not found”, and witness, Emett Leroy Long, was sworn 
and testiiied: That witness, employed at the Veterans’ 
Bureau, gave dictation for a year to Campbell, who was his 
stenographer, and knew (him])l)ell’s handwriting and signa¬ 
ture from j)apcrs preT)ared by (kimpbell, but had never 
actually seen (kun])bell sign his name; that Campbell’s sig¬ 
nature as a su))scribing witness appeared on the purported 
w’ill, and that witness liad not seen Campbell for several 
months and did not know wl)at had become of him. When 
shown the signature of “W. R. Campbell” on the will, wit¬ 
ness said it was Ckim])l)eirs signature. 

Thereupon said will was offered in evidence and subse- 
<iuently admitted in evidence. 


Thei’eupon tlie caveator, 'Walter 0. Young, as plain¬ 
tiff, took the stand and testitied that he;and decedent 
were brother and sistei-; tliat Ins sister, the decedent, mar¬ 
ried Ernest Charles Thomas, caveatce, in 1907, and im- 
mediatelv after their marriage decedent and her husband 
resided at the premise's No. 1013 Eigliteenth Street, North¬ 
west, in tlie City of Wasliington, District of Columbia, 
where both tlie caveator and dc'cedent were born; and where 
caveator resided witli his family, mother and;grandmother; 
that there were no cliiklren liorn to Marv Elizabeth Young 
Thomas; that the decedi'ut and caveatee resided at 
32 tlie Eighteenth Street residence for several months. 


occupying a front room on the third hoor, and that 
they g'ot their meals in the dining room on the first floor; 
that they movc'd out of the city; that on their return de¬ 
cedent and her husband lived at various places in Wash¬ 
ington until 1918 when they went to live at 2611 Sherman 
Avenue, Northwest, with the father and mother of caveatee 
Thomas, and resided there until January, 1923, when de¬ 
cedent returned to the Eighteenth Street house suffering 
from illness, to be cared for by her mother,;whore she re¬ 
mained until her death in Februarv, 1926. 

I’liat decedi'iit was ill for about eight weeks in her 
mother's room and bed, there being no other room available 
for her, and then moved into a back room on the second 


3—4577a 
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floor wliidi she retained until lun- dealli; tliat bcfoi’C the 
operation in -May, Iflilo, caveatee Idiomas eaine to see de¬ 
cedent, his wife, n'eneraliy at niylit, and after tlie operation 
he came more often, hnt did not live at the house; that 
decedent a part of tin' time had money, out of which she 
got food and things she wanted, and her husband brought 
some things on Saturdays; that witness mad(‘ no arrange¬ 
ments and offered no facilities to the caveatee, I'homas, to 
stav at the house. 

That decedent was in good health until after 1918 when 
she began to fail: that after her illness of January, 192J, 
she took a ])osition for a time: that during 1925 .she was 
up and about the house and went out; that in 1!)25 she was 
also u]) and about, and was examined at Columbia Hospital 
and later underwent an o])eration at (Jarlield Hospital, 
which caused her to improve, but after July, 1925, she lost 
weight and com.ijlained of pains in her head and side from 
time to time, and was under the care of a doctor; that 
33 witness never gav(‘ her medicine, but sent proscrip¬ 
tions to the drug stoi'e to be filled. 

That after the oj)eration, her husband, caveatee Thomas 
came to see her moi'e often, but late at night, and between 
six and seven o'clock in the mornings during the Summer 
and f^all; took her out riding in bis automobile, which she 
was sometimes al)le to enter without assistance; that wit¬ 
ness rode with them (<ne afternoon. 


That one moiniing in Sept(‘mber, 1925, witness found all 
burners and the oven of the kitchen gas stove lighted by 
decedent with a kettle on one bnrnc)’, and lu' turned them 
out, but she tuinied them on and lighted the gas again. 
Witness then tuiuied off the gas at the meter, and decedent 
hammered on the met(*r with a clothes-pin and said: “T will 
break this meter n]>"; and witness turned the gas off and 
took he)' into another room, because he said carbon mon¬ 
oxide was foi'ming in the kitchen, and cautioned her same 
was dangerous. 

That decedent was i)i'('S(‘nt at the family Thanksgiving 
and Chi'istmas dinnei's and assisted in tin* prct)ai'ation of 
same, her husband, the caveatee, also being pi'esent and 
furnishing the duck for the Thanksgiving dinnei', and that 
there was a fire in the house dui'ing the Clu'istmas holidavs. 

i 7 ^ 
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residence, when a sale oi' the home place to the Magruder 
interests was projected, decedent and her mother explained 
the offer to witness and decedent, when questioned by wit¬ 
ness as to her attitude, declined to sell her interest, saying 
“nothing doing”; that the mother collected the rents of the 
home place and after payment of necessary i expenses the 
balance was paid on the taxes and any deficit, was made up 
by witness; that witness paid no rent; that witness and 
decedent had a joint account in bank until !May, 1925, re- 
(juiring both to sign the checks; that loans were pro- 
.‘14 cured from time to timt; for repairing the home place 
and paid off from the I'cnts and by witness; that in 
December, 1925, witness brought home $100.00, being sur¬ 
plus money of such a loan, and decedent insisted on having 
about $30.00 of same, and each took that much, and witness 
put the balance away in his own account. 

That in December, 1925, witness, having in mind the offers 
to buy the property, made by third parties, asked decedent 
if she had signed any papers or touched a ipen to paper 
jeopardizing the projierty, and decedent answered she haa 


not. 

That the mothei' has continueLl to live in and manage the 
home place since the tleath of decedent as before; that after 
the funeral caveatee, Tliomas, announced decedent had 
made a will to witness and other members of the family, 
which was the first information the witness or others had 
of the will, and stated he was going to take charge of things 
and inteiuled to carry out the wishes of decedent; that 
caveatee, Thomas, asked for the insurance book of decedent 
which witness had taken, saying, “ ‘(live it back,’ if 1 didn’t 
he would make a lot of trouble for the familv.” 

That as to the al)illty of decedent on October 9, 1925, to 
make her will, witness testilied: "She was delirious at 
times.” 


IMr. Canfield: “Just answer 
sound or unsound mind?” A. 
no.” 


the question.; IVas she of 
"Xo, 1 don’t think she was; 


Q. “IVliat is your answm-.’ Was she of i sound or un¬ 
sound mind?" A. “She was not of unsoundimind.” 

Q. “What?” A. “She was not of sound mind.” 

A. “Is that what you mean?" A. “That is what I 
mean. ’ ’ i 
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M]’. (^aiifield: “Very mcI!." 

That ill llio yt>ar 1!M‘J the uraiKhiiotlior, Martha K. Pcii- 
iiiiigtoii, (lied, leaviiit!,’ the i)reinises No. lOl.". Ki,i;hteeuth 
Street, Xortliwv'st, l)y will to the caveator and de- 
d.j cedent, sliare and share' alike, and without any re¬ 
strictions. 

Witness was t!ieren])on int('n-ouated hy .Mr. ('anfi('ld, as 
follows, to which testimony eaveatei' ohjc'cted and exc('])ted: 


Q. “Xow, at the time of tin' will of .Martha l\‘nninji:toii 
when the property was left to yon and yonr sister, share 
and share alike, did yon and .Molly have any au’reement 
hetween yon as to the dis])osition of that property?'’ The 
witness answered, “Yes.” 


!Mr. Mason: “1 ohject. This is an aureeriK'nt between a 
deceased person, if the ('onrt please, and a ])arty in interest 
here. If there is any such ai;'reemi'nt, it should he offered 
ill evidence- 


The ('onrt : *‘What is the relevancy of it ?" 

Mr. (’anfic'ld: “'flu' relevancy of it is this: W(' i)ropose 
to show, and 1 offer, make and tender, ('vidence to show 
that after tlu' death of tlu' uramlmother there had been an 
a.ii’reement between him and his sister, the decedent in this 
case, that that propej-ty was to b(' kept between themselves, 
that is. lietween Molly (decedent) and Waltc'r, for the pnr- 
])Ose of maintaining- a home for their mother, who is alive 
at this present time." 

The (’onrt: “An oral aureement or a written agree¬ 
ment ?” 

Mr. (’antieid: “.\n oral agi'ec'rnent, if Yonr Honor 


j)lease." 

The ('onrt: “How do yon ])roi)ose to coniu'ct that np 
with this ca\-eat(‘e ?’’ 

Mr. (’antieid: “ Hy showing lliat it was his intention from 
almost tlie very date of this agreement, that he had knowl¬ 
edge of to imjiortmu' or coerce or force this woman to do 
what she nevei- did intend to do. 'I’hat is a itai't of onr case 
on niidne inflnence—what sin* e.\pi-essly said she wonld not 
do.” 

3G Tin* (’onrt: “That she wonld not make a will dis¬ 

posing- of her interi'st in this propc'rty ?” 

Mr. (’antieid: “That is right.” 
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Tlio (V)in't : “Well, now, how do yon ovei'eomo tlie pi*ovi- 
sion of lli(‘ (Vxle about t(‘stirviii<r— 




Ml'. Canfield: “1 understand that in so far as tlie agree¬ 
ment is eoneerned—we are atfaeking tliis will on the second 
issue, which goes to tin- ([uestion of testamentary cajiacity— 
as I understand the law in tin- d'liroekmorton case, we are 
enfitled to show any expression on liehalf of the testator 
oi' testatrix ti-nding to show her mental attitude about that 
which sh(‘ had an interest in." 

All'. .Mason: "That is at the time of the biaking of the 
will.” 

.Mr. ('antield: "Wt- ai'i- entitled to connect all the time, 
from tin- linn- of this au'reement to the time of the execution 
of the will. That is the vi-rv meat and nnchkis of our case 
on undue influence'.” 

'Fhe (hnirt: “Xow, assume for tin* moment that this 
agi'cement so far as the (h'ceih'iit is concerned constituted 
something in the nature' eif a dee-laratiem to ithe effect that 
she' woulel imt make' the will. Is that what yeai nu'an ?” 

-Mr. Cantie'lel: "That she' would not make a will, that she 
woulel not disposi' eif ihe'se' premises, that is. that she woulel 
nevi'i' elisyiose eif the'se ])remises, that tlu'y we're' to he kept in 
the family yirimarily for making a home' for their mother, 
that it was never to go euit eif the family circle." 

The Cenirt: "Vein say that ae'ceireling to the Throck¬ 
morton case anything geiing to the' testame'titary capacity 
woulel he re'e-e'ivalele in e'vieh'iie'e' on the (iiu'stipn e)f— 


9 ’ 
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the deceaseel.” 
OI' the alleged 


.Mr. (hintield: "Of the' me'iitality eif 
The' (kmrt: that the' dece'elent 

te'stator or testatrix was of unsound niind at the time 
v)f making the will?” 

M r. Caiitield : " Ve's, ^'our 1 lonor." 

The' Ceuirf: "'fhat she' maeh' this agree'iment, aiiel she 

weiulel imt have niaele the will hut-" 

Mr. Canfielel: "Hut for the change eif lu'runentalitv.” 
’’Idle Ceiurt: ‘‘T'nh'ss she was etf unsounel mind?" 

Mr. Cantie'lel: "I'nh'ss she had ehange'd lie'lr mentality.” 
The Cemrt: "Well, what eio vein sav about that, .Mr. 
.Masem?” ' ‘ : 

l\rr. Mason: “I think it is a self-serving declaration. 
Suppose this witness made an agreement^anel he must 
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have matle it if the facts os stated are true—tlien tlie per¬ 
son-” 

The Court: “You mijiiit make that criticism al)Out almost 
any aule-teslameiilai'y declaration from the standpoint of 
a party who later contests it. 1/ must result in heini;- a self- 
serving declaration, but the declaration, no matter what its 
etfecl may be, if it is admissible under the issue of un¬ 
soundness of mind-’’ 

.Mr. Mason: “If made at the time.” 

The Court: “Where do vou get that limitation of time? 
An ante-testamentary declaration may be made long prior; 
and. of course, tins declaration and the intent which they 
evince when made, the mind mav undergo a change of intent 
at a later ])eriod. The ante-testamentary declaration must 
api>ear to continue.” 

Mr. Maso]): “But. as I understand that proffer hero, if 
it ]')lease the Court, it is not for the purpose of showing that 
the decedent was of unsound mind.” 

.■;8 The Court: “It is for the purpose of showing an 

agivemeiit or a declaration concerning an agreement 
with the cav(‘atee. if I understand the offer, that she would 


not make such a will as is offered here in the instant case, 
and that is an evidentiary fact, taken with other evidence—- 
of course, standing alone it would not be enough to support 

the issue of un.soundness of mind—but an evidentiarv fact 

% 

coupled with other evidemee on this (piestion of whether or 
not she was of unsound mind. It would seem to me to l)o 
admissible under the opinion of the court in the Throck- 
moi'ton case. Their ante and i)ost-testamentary declara¬ 
tions both were recei\ed in evidence in that case, ante-testa¬ 
mentary declai’ations. made, as I recall it, years before the 
paper that was offered as hei' will was purported to have 
l)een made. It was excluded ])y the court because no such 
issue as is offered hei'c. that is. of unsoundness of mind, 
was presented in the Throckmorton case; and the Suprem(‘ 
Court, in passing upon the question of the admissibility of 
ante-testamentary (h'clarations made a decision—which is 
regarded in some (juartei’s as very sweeping—but nevei'the- 
less they made a decision in that case that ante-testamen- 
taiy d('clarations made by an alleged testator where the 
issue in the subsequent contest among other things was lack 
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of leii'al competency to make the will, was I admissible. I 
think I will have to let it in on the theory of an ante-testa- 
nientarv declaration.” 

.Mr. Mason: “Will Your Honor allow us ah exception?” 

The (lourt: “Yes, sir.” 

By Mr. Canfield: “Now, Mr. Young, at the time that this 
property was devised to your sister and yoh, did you and 
.Molly have anv understanding or agreement as to what was 
to be done with that property?” 

A. “Yes, sir.” 

.‘59 Q. “What was that agreement?” ; 

A. “Well, we always from time to time always had 
talks together; and from the very l)Oginning that we would 
m.untain a home for mother; and that in case either one of 
us passed away, it was to pass to his heirs.” 

Q. “By descent?” 

A. “Bv descent.” ■ 

.Mr Mason: “If Your Honor please-” 

By Mr. ('anfield: “Let me ask this (|ue?ltion: You dis¬ 
cussed this from time to time with your sister?” A. “I 
did, up until her death. T didn't know haything other¬ 
wise.” 

Q. “Can you toll the Court and jury what she said with 
reference to that lierself?” A. “Well, she always stated 
to me, well, she says, AVe will try to maintain a home for 
Mother’, and I told her ‘Yes.’ T says, ‘If T .should die 
first. Sister’, I says, ‘tVhy, 1 want the ]')r()pei-ty to go to 
you and your heirs, of if you haven’t any heirs—’, .she told 
me the same thing.” 

Q. “And how long did that understanding and agree¬ 
ment based upon what she told you continue to exist?” 
A. “Well, right straight along.” 

Q. “To the date of her death?" “Yes, no other 
change. We often talked about it.” 

o 

On I'e-direct examination witness was asktkl if he had had 
any conversation with decedent prior to the!grandmother’s 
death relative to the pro])erty. He answeried, “Yes.” 

Mr. IMason: “If it please the Court, I ipust renew my 
objection there; and T think that according; to the Throck¬ 
morton case-” 

Miss Harris: “Mdiat objection have you?” 
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r^Ir. Mnson : “]1 is iiol inn!(o-inl <'i- rch'vnni. 'Tlu' doclarn- 
lioii was iiol made a1 llio jtropci' iItiio lo living' it witliin 
llu‘ sco])(‘ of llu‘ 'riiroc1<niortoii case.'’ 

'riu' Court: "I understood tin- wituc'ss to ti'stii'y that an 
arraiiu'cTiieiit was niadc' la'twHH'U tlu' i)arti(‘S in in- 

40 terest. an oi-al ari’a.nireineut, that this house on Ki.u'li- 
tt‘enth StiH'et should he maintained as a family home. 

My rc'colleetion further is .as to his testimony that that 
ai'i’anyemeiit continued fi'om tlum on np to the vi'ry time of 
this lady's de.ath. d'hen this urandmother ])assed away 
and this mother of the dee('dent and this vitiu'ss still lived 
lluuH' in this old family home, vhieh is to he ke])t intact: 
that v.as the ohjeet, he had tiuit iiuia'ennmt. It is an oral 
.aiii'eement. it is true, and in a sense it had to do with real 
estate, hut it is an :iyr(H‘m('nt :is to the character of the 
conduct of the part ies. as to how tiu' honu' should In* t reated : 
it should he treated as a f.amily home, it may he said to 
have involved the idea that noliody having-owmn-ship shoiild 
■])art with that ownershi])." 

“What We are dealinu’ with is tin* sui)i)osod (h'claration 
mad(“ hy tin* decedent here. Mi's. Thomas: and in a case 
wher(‘ the issue of alloyed testamentary inc:ipacity to make 
a will, as it is hei'e, and :dso that the will was secniH'd hy 
undue infiuenc(—those arc* the issues—is under invest!,na¬ 
tion, the Su])rem(‘ Court in the Thi’ockrnorton case has said 
that these- declarations are admissihle wlnm those ai’o the 
issue's. It elenie*el the- a.elmissihility eef eU'claratieeiis of that 
kinel where* the' issue* was forye*ry. 

“Of e*e)urse*, whe‘i*e* the-re* is a epie-stieen of i‘e*ve)catieen, we* 
have a elilTi‘i‘e*nt situation. We* have*n't anv issue eef that 
kinel here*. 

“I think the* state*me*nts seeuyhl tee he* elie*ite*el niav fairlv 
he characte'ri/A'el as ele*e*lai'atieuis maeh* hy this ele*C(*elent 
within seeme* reaseen.-deh* time*. 1 think that must he* see he*- 
cause*. after all, what is the* e)hje*e-t e)f aelmittin.y them? If 
the*y are aelmitte*el nneh'i- the* e‘.\ce*ption tee the* heai’say lade* 
as te*nelin,y tee e*stahlish a state* eif minel, a te*stamen- 

41 tary t)urpose*, the*n the* epie*stie)!i eef the* me*ntal e*apac- 
ity e)f such a pe*i*se)n tee eh) that ve*ry thin,y is in issue. 

Jt is all a e|ue*stie)n eef whe*the*)* tlie*y ai'e* ele-e-laI'atieeiis, of 
course. 

“For that reason the ohjection is ovei'ruled.” 
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By Mr. Canfiold “Xow, tlie <iuestioii ULi'aiii. Did you 
have any conversation with your sister .Molly about this 
property prior to your ,<i-r:uidino(h;>r's death, immediately 
prior thereto?” A. “Yes, sir. It was always talked 
about around the familv table before she died.” 

Mr. .Mason : “If it ])lease the Court, this i>oes back Ixwond 
the time when the maker of the will leaving;’ this ])ro])erty 
was deceased.” 

The Court: “The witness savs that it was talk('d about 

« 

around the table. 1 don't think that is very enlij^-htening.” 

Mr. Canfield: “I will try to make it more specific. Your 
Honor.” | 

By .Mr. Canfield: “Did .Molly say anythin*^ in th.e pres¬ 
ence of your grandmother before her death ?’’ .\. “It was 

before mv mother’s-” 

Q. “Answer the (piestion. Did .Molly say anything 
before your grandmother's death jd)out what she would do 
with this property?” .-V. “Yes”. 

Q. “M'hat did she say?” .V. “She said sc'veral times 
that we should maintain a home-'’ 

Q. “For what purpose?” A. “For a homo foi- our 
mother in case our grandmother ])assed a way." 

Dr. Mary B. Lucas, called and sworn asm witness for 
caveator, testified she had practiced mediciiuytcai ye:irs, and 
graduated at the Medical School of Howard Fiiiversity: that 
she attended decedent in the last vearof her illness, 
42 with the exce])tion of a short vacatioii ])eriod: that 
she was called in March, li)25, and that, while decedent 
was veiw sick, she was not in bed. and was sul’uM-ing from 
cancer of the uterus, being tunaciatcxl and very weak, and 
suffering a great deal; witness jjn-seribed Iniispital radium 
treatment, as, in her o|)inion, the disease was too fa.r ad¬ 
vanced for surgical treatment, and ])rescrilk‘d a tonic to 
build her uj) and morphia to relieve her ))ains: that de 
cedent, later, in .May, 192.5, underwent a hospital operation, 
after which there was general slight im])rovement for about 
a month, and then decedent gradually went down; that she 
continued to prescribe mediciiu' for di'cedenf and gave* her 
morphia continuomsly for a time, l)ul often did not give' hei- 
morphia, as she understood she was getting morphia else- 
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where; that deeetleiil weiiihed iiol more than 100 or 105 
pounds around October or Xovember, 1925. "Wlien asked 
the results of carciiioma as sulU'red ])y decedent, witness 
answei'ed, ‘‘The result is that the patient j>radually <>tows 
weaker and weaker and it ])t‘comes more and more neces¬ 
sary to have more opiate to (juiel tliat i)ain'’; that there 
was a hleediuii' condition and at times ii'reat loss oi‘ blood; 
that decedent sufTered from anaania and a resultini*- toxic 
condition. She said, “'roxemia in cancer is very sireat and 
results that a i)atient is always nervous and upset every 
day. She had bad s])ells and slie had i;’Ood s])ells; she was 
toxic.” 

On cross-examination Dr. Lucas ex])lained how a toxic 
condition manifests itself: “There are times when the 
])atient may l)ecome stu))id, and tliere are times when they 
become all wrought u]). so that, well, they are not reason¬ 
able, they ai'e not in their ri^ht mind”. 

Q. “Did that manifest itself with Molly?” A. “At 
times; at times no.” 

Q. “She lived how lone' after the oi)eration ?” A. 
43 “She was o])erated on, 1 think, in .May. It seems to 
me it was .May.” 

Q. “And she lived u]) until till" following-” .\. “She 

lived till the following Fel)ruary. She seemed to be better 
after the o)>eration, until the lirst of August. The first of 
August 1 went on mv vacation and didn't see her during 
that month. When 1 got back in Septeml)er I did find her 
worse. It was after 1 came l)ack that I was called at anv 
time, you miglit say, for tliese sui)i)lie.s. 1 was giving lier 
a hy})odermic to ouiet hm-. She would scream and cry, but 
she wasn't tliat wav all the time.” 

'Witiu'ss was asked if she had convers;itions witli decedent 
at the time she treated hei' and she said she did. When 
asked if she treated liei' at witness’ office, she said she did. 

Q. “When was that ? Wind period of time?” A. “She 
came to the office—it seimis to me it was in S(“pt(‘ml)er; 1 
don't know whethej- it was Seplemlier oi' October—after—” 

Q. “Did she come by herself?'’ A. “Xo, no, .Mr. Thomas 
brought her.” 

Q. “Did you discuss with .Molly and her husband the 
question of some kind of special treatment?” “Yes, 1 
did. ’ ’ 
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Q. “When was tlial?'' A. “That is- 

Q. “No, when was tliat aj)i)roximately ? I don’t want tlie 
exact date. Apjn’oximately.” A. “It seems to me it was 
in Jannarv. No, it was in Mav. I slioidd sav, November, 
1925.” 


Q. “01 1925?” A. “Yes.” 

Q. “Now, what was the special treatment that you had in 
mind?” A. “It is a serum treatment given with the needle. 
It is put out by a Dr. Dugan, who was first in Detroit, I 
think. It is given in town here by a Dr. Eleanor Folkmar; 
and I also give it through her.” 

Q. “That was in November, was it not?” i A. “I should 
say, about Noveml)er. I couldn't .say that that is true.” 

Q. “Did ?^Iolly talk to you about tliat?” i A. “Yes, she 
did.” 


44 Q. ^ ‘ And discuss it generally with you ? A. “ Yes. ’ ’ 
Q. “Was she willing to take it?” A. “Yes.” 

Q. “Did it mean that she would have been confined to 
her bed while she was under the treatment?’? A. “No.” 

Q. “She could take it and l)e around?” A. “Yes.” 

Q. “Did she seem to understand what was being sug¬ 
gested by you? Did she comprehend it?” A.I “Yes, I think 


she did. ’ ’ 

Q. “Are you sure she understood what you said?” A. 
“Yes, I think she did. She knew it was a treatment for her 
trouble.” j 

Q. “As a matter of fact, Molly would be willing to take 
anything, wouldn’t she, for treatment?” A, “I think she 
would have.” 

Q. “Anything that you suggested oi- anything that you 
prescril)ed she would be willing to take it for her condition, 
would she not?” A. “1 cei'tainlv think so.”: 

By the ('’ourt: “Now, by the time October came, the 
first half of Octo])er, what was the decedent’s condition 
with reference to toxemia, and also, I think, you said 
anaemia, tliat was brought about by the loss of so much 
blood, did you not ? A. “I did.” 

Q “What was her condition any timi' between the first 
and the fifteenth of Otocber, 1925, with respect first to 
toxemia and the other condition, anemic condition, that 
you told us about?” A. “Her condition was bad.” 
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(^. “! am tliia'cliiiL!: youi- a.ttcM!ion to betwooii tlie first 
a.nd Ihv liriociilli of Oftolx'v. litj.'). (.’an yon tell ns how 
rr(‘(im‘ntly you a(hniuisl(Ma‘(I mori)ltia to relieve tlie puli'/ 
sh.o sufforedr' A. “1 was not ,e:iving- her mneh morphia 
al the time, Ix'cansi' 1 understood that slie was getting mor¬ 
phia. ! am very-” 

(^h “Von told ns ahont lliat; also that yon observed 
when yon did sc'e her that she had been getting it. Was 
th.at yonr a.nswc'rr* A. “Well, 1 would .indge she was 
getting it, bccansc she was not calling on me for it, and 
cancer iiatieiits clamor for it.” 
do (^). “Wlieii yon administered it to her, the doses 

th:it yon ga.ve. the injections tliat yon gave to allevi¬ 
ate jia.in. would llic'y have any effect beyond the alleviation 
of ])ain. tlird is, the moi-phia A. “It stnpities the patient 
while' it is in the system.” 

t) “How long do('s that last, such an injection? A. “It 
would tn-obablv last as much as six hours, that is, bv the 
hypo. 1 would not go every day and give that hypo. It 
would bo only at times wIk'U sIk' was in this terrible agon¬ 
izing-■' 

(?. “Did this toxemia or anaemic condition that yon 
foiiud aiifl Iliad \'on have' told ns about, did it have anv effect 
oi- inlliieuce Upon lu'r mental ])roccsses at all?” A. “It 
\>'o'ild.'' 


(h “\’fh;d effect?" .\. “It would (hill the intellect.” 

<?. “It would dull it to the extent that the jiatient would 
!;<!t know what she was about?” A. “There are times 
when she woidd not know what she was about.” 

(). “Do yon niea.n during those jiaroxysins ?” A. “Mostly 
during thosi,' ])aI'oxysms." 

t?. “Slie wonhl be excited?" A. “ Ves, she would be so 
(‘X''ited that she would have' to have this morphia, and then 
th(' Tuorjdiia would dull the excitement.” 

(V “It w;is (luring those pc-riods of mental ('xciti'mcnt 
orodsicf'i! by tlu'se paroxysms, which in turn were produced 
by the toxe'uia. the ])oisoning in the tissues, when you say 
th(' patient‘s mind was not within her control ?” A. “Yes.” 


Isabel S. Young, a witness called on Indialf of the cave¬ 
ator. tesiilieil that she was the wife of the caveator and 
living at lOlo Kighteenth Street, Northwest; that she had 
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lived there since her marriaue in ISDo; that in 1918 when 
decedent went to live on Sherman Avenue her condition of 
health was “pretty o-ood;” that she was somewhat stout, 
and that her wei.uht was aj)proximately 160 of 170 pounds; 
that decedent returned to the Eighteenth Street home in 
January, 192M. very sick; that caveatee’s brother 
46 In-ought hei‘ in an automo])ile; that she: saw decedent 
the night of the day she was brought: to the Eight- 
('enth Sti'cet home, and she was in her mothe'r’s bed. Said 
that caveatee came the following day; that decedent was 
sick on this occasion fi'om six to eight wei'ks, and that during 
this time she remained in her mother's room, hut at the end 
of that ])eriod she went across the hall to a room that she 
had occupied prioi- to her marriage: she stated this room 
was not vacant when decedent was hi'ought there in Janu¬ 
ary; that decedent retained and lived in that room until her 
death in February, 1926, and that some of her clothes were 
brought thei’e from the Sherman Avenue home; that her 
husband never came there to live nor brought his clothes. 
She stated that after decedent had recovered from the ill- 
iH'ss in 192.‘> she took a little job of work ;d the Ladies’ 
Council on Connecticut Avenue, but did not keep it long; 
that sometime in 192.'! she e-radnallv bey-an to grow weak and 


thinner, was nervous and finicky, and that this condition 
continued in 1924 and on u]) until her death; that decedent 
comjil.aimal of having pains in her stomach and “misery in 
luM- liead;" that during 192.‘’> and 1924 decedent would ])ress 
her head and say: “Oh, this terrible ])ain.” Witness was 
asked if she noticed any change in her mental attitude at 
this time, ;ind said: “Well, she was sometimes confused.’’ 
She stati'd (U'cedent wfts losing blood; that no one attended 
her besides the ])hysician, but that she, witness, her mother, 
and tlu' witness' children sometimes waited on her; that at 
this time decedent's husband came there becasionally— 
sometimes during the day, but mostly at night and late at 
night,—that when he canu' there at night he would spend 
the night in her room with her. Said she never had any 
convers;ition with the husband with reference to his coming 


there to live; that she always made the husband wel- 
47 come: that there was a change of physicians in 
•March, 192."), and Dr. .Mary Lucas was employed; 
that decedent was not contined to her bed: that there were 
davs when she would not leave her room; that there was an 

4 ' 
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operation performed on deeedcnt in -May, 1925, and that for 
a time tliereafter slie seemed l»etler. Witness stated that 
llie pains deeedeni snffeia'd in her stomach and liead were 
at times so si'vtM'e th.it sIk' wordd ji'rit Iu‘r liands. Slu' said 
sli(‘ was uivin.n lier a little white tablet, and sometimes 
li(jnid nu'dieine, which the ])hysieian had prescribed. Wit 
ness identifi(‘d a botth' found in decedent's room, and stated 
that s1k“ ”av(‘ dc'cedent tablets ont of that bottle at times. 
Witn(‘ss was asked what about Mollv’s mental attitude 


aftei- Inn- n-tuini from the hos])ital, and said in Sei)tember 
sh(‘ was confus(‘d. “At times 1 would ,<>'o into her room and 
hel]) hei- to tix herself the best 1 could, and then 1 would .just 
st(*]) from her room over to the bathroom, which is a short 
distanci' from theia* and come back, and she would say 
‘Wher(‘ have you Ix'en; you haven’t 1)een in here all day.’ ” 
WitiH'ss said this hai)])ened more than one time. Said that 
on one occasion she, decedent, asked her after she had been 
in the ]-oom: “Where have* you been: I haven’t seen you 
all day: what is the matt(‘i' that you ])ass riu'ht by my door 
and do not come in.’"’ Witness said that after she would 
tix d('C(‘d(‘nt "s bed she would ,e,() out to ,<>'et somethini*' and 
decedent would have all the thin.u'S off the bed and tell her 
tlu’.t sh(‘ had not fix(>d it. Witness said that decedent’s 
husband was employc'd in the daytime at the Veterans’ 
Ilurc'au. and in th(‘ ev(‘iiin,a- at Dr. Pickford’s. She stated 
that In* would tak(* .Molly automobile ridine,' in the summer 
and fall of 1925 wlnni tlu' weatlu'r permitted, around the 
Spe(‘dway. Said she did not notice any other chan.u’e in 
h(‘r nnnital attitiuh' at this time otlun- than that related: 

that aftci- (’hi'istmas, 1!)25, .Molly s(‘t her room on 
4S tii-o by i^'iiitiii.e' pa])(*r on an oP stove*. 

(,). “State* wliat ye)u saw.’’ .\. “What I saw. 


whe*n T e*ame* upstairs the* e)il ste)ve 


was e)n fire anel a e-hair 


was on tire* anel a se-ai’f e)n the* di-e*sse*r was e)n tire anel there 


we'ia* two re)l)e*s and a ])e))-tie*i’e* ovei' the* ele)e)i- on fire*. We 
had diffie-idty in ,ue*ttin“' .Molly e)ut eef the re)e)m. When we 
,i:-e)t her e)ut e)f the* re)e)m, my dau,e,-hte*i--in-law anel 1 anel h(*r 
me)the*i- and my e)the*i- elau,uhte*r went in anel toe)k eeut all the 
burninu’ things. 'The*!! we* put li(*r in her mother’s re)e)m.” 


That she* had a e*e)nve*i‘satie)n with ele“ce*elent after (’hristmas. 


1925, as te) why she* diel ne)t ^e) back te) Sherman Avenue to 


live, and ele*e*e*elent saiel her husbanel diel ne)t want her to i>-o 
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])ack. Witness stated that in her opinion decedent was of 
unsound mind. 

On cross-examination witness stated that slie was em¬ 
ployed during tin* ('arly ])arl of the day, and that as a rule 
when she wcait out to woi'k in the mornin,i>- she saw dece¬ 
dent's husband hrinnini’- decedent hack from!a ride in his 
automobile, and that sometimes witness went with them for 
a ride. Witness asked the husband to come there and live, 
and at times invited him to have his breakfast there. That 
after the funeral, accordine,- to witness, the husband said 
there was a will, and when caveator asked fpr it, said he 
would see it iu a few days and that it was dra^i■n and signed 
bv friends of the caveator iu the American Securitv and 
Trust Company. 


Dorothy Barrett, a witness called on behalf of the ca¬ 
veator, testified that she was the daughtc'r of Walter 0. 
Young, the caveator; that sh(‘ was married and lived with 
her husband and children in two rooms on the third floor 
of the home at 1013 Eighteenth Street, Northwest; that 
she did all of her own cooking iu these rooms and did not 
use the common family diniug-i-oom on the first floor; that 
in January, 1023, decedent was brought to the Eight- 
40 eenth Street home ill; that the brother of the cave- 
atee bi-ought her there iu an automobile; said dece¬ 
dent was in pretty bad condition ])hysically;; that she was 
very thin; that she was wearing an old pajama suit and 
bathrobe, was full of soot and looked cpieer; did not look 
a bit like luu'sc'lf; that she complained of pains in her 
ston'ach and in her head; that decedent NVas ])laced in 
bed in decedent's mother's I'oom, which was on tlu' second 
flooi- fi-ont, and that deciHlent remained in there about eight 
wec'ks, when she moved aci'oss the hall to what was known 
as luM- room, which had been rented until that time to a 
tenant; that a Dr. Sc'well was tcaiding her. She said that 
she and hermothei" waited on her to tlu' (‘xUmt of imiuiring 
of her wlu'ther she wantc'd anything, and if she did they 
would g(‘t it for her; that she did not seem to know what 
she was doing at all time's. In answer to a (jiu'stion as to 
what (h'cedent's mental condition was in 1!)23 or before that 
date witness said that when decedi'iit was living or. Sher¬ 
man Avenue that slu', witness, would go over to see her; 
that she went there one day in the summer and found dece- 
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(lent in the dininy-rooni ii'oniin;. and with every shade 
])idled down: iii answer 1o Inn- (pu'stion as to why slu' had 
tile sliadc's ])nl]('d down decedcMit re])Ii('d, “I do not want 
the neiy]d)ors to s(h‘ nu'.” AVitiU'ss said at aiiothei' time in 
th(“ same montli she stoppc'd to see ch'cc'dc'iit and found lier 
n])stairs in tlie l)athroom wasliine’ the family wasli in the 
hathtnl), and wIkmi she asked dcHnnhait why slie was doini>' 
that instead of yoin,”- to tin* (-(‘liar wliei'e there were two 
nice stationary tnhs, deec'dent r(''i)lied. “I do not want tlie 
neiu’hhors to know 1 am wasluny." Witness stated this was 
in Se])temher. 1!)22. Slu' stated decedcmt moved to the 
room across tlu' hall Ix'cansc' slu* said lu'r hnshand mi<>’ht 
he able to stay there' all niyht with her: witiu'ss said she 
])urchased cni'lains for decedi'iit in tlu' Fall of 1925 
50 with money which decedi'iit yave' lior: that di'cc'- 
(h'lit's condition continually .not worsi' from 1923 up 
to when she' was operated on in 1925: that she i;'ot a little 
Ix'ttc'r afti'r the' o])eration, hut se'e'ined to he in a da/.e at all 
time's: that (h'Ce'de'iit re'urned to the Fiuhteenth Street home 
afte'r the' ojieration in .May. 1925. and for about a month or 
two se*e'nu'd hriylite'r and move'd around: that decedent 
heyan to sink.ayain alony about .Viiyiist, 1925: that she 
s;-rew thiniu'r hut “she tried to eat whatever she could 
k('e'i) on lu'r stomach so that she could pick up flesh,— 
that was her eh'sire', to ye't fat aunin:"' that she dro])])ed 
from 1()9 or 179 ])ounels, lu'r former usual wei,i»ht, to 95 
])ounds liefore' she died. Said that in .\uyust, 1925, dece¬ 
dent would ask her why she' did neit come in lu'r, decedent’s, 
room afte'r she' had hei'ii in there and left. On one occa¬ 
sion witness said de'ce'de'iit aske'd lie'r to come' in and when 
she' told h('r she' did not ha\'(' time', dece'deiit said: “Why 
are those' childi’e'ii coiice'ah'el he'hind von?” I said, “There 
is !i() OIK* '1 'Ih* ('liil(li*(*n ai'c all down staii‘s,” that 

iher(* was no one boliind witn(*ss. Wilnoss t(*sti(i(*(l about 
decedonl in Iii;-litin**' all tlie i*'as Iniiaun's 

in tlie kit('JK‘n stove*, with a k(*ttle on one* of them; of 
knoekin.**- on the motei* with a elolhespin when hv\\ witness^ 
fathei*, tniaied tin* .u'as off, tli(*n d(‘ee(lent said lhal she was 
i>'Ojng* to lioll(*r ‘'Mni*d(‘r,'’ and w(*nt to tlie door and 
sereamed ^'.Murder,'" in a soft voiee; that she lK*ai*d the 
eaveat(‘(* and d(*e(*d(‘nl talking' in lh(*ii* i‘oom, and lu*ard 
caveatee accuse decedent’s inothei* of sc^ndini*' foi* !)i'. Lu- 
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(•as; lliat (k'('(Hl(‘iit lliis; tlial cavealec! .said to dece¬ 

dent, “I am not j^oine,- to spend anollier cent^ on you,” and 
also said “Your lime lias come,” and aftei' this conversa¬ 
tion decedent cried. Witness said that decedent set her 
room on (ii'e thi-ee times; tliat llie !ari>'<‘st tire she started 
vas after Christmas; by lier ])nttin,e' pai)cr on top of the 
stove and liei' coat o^■er the to]) of it; that decedent’s 
ol condition in .\nenst, Se])temher, October and No- 
veml)er, l!)2r), continually ei-ew voi’sc'^ and tliat her 
menial condition also urew woi-s('. Witness stated that 
during' tlie fall of ttt'io, she. decedent, and deccnlent’s 
mother went down town and eot a coat and hat; that dece¬ 
dent selected the coat and hat ; that the coat decedent g-ot 
was one she exchan,ecil for one decedent’s; hnsl)and had 
l)on,i>ht and which she, decedent, did not like; that decedent, 
when she was able or wanted to. jirepared tlie better part 
of her own meals in the family kitchen and ate them in the 
family dinin,e’-room thron.ehonl ])articnlarly in the 

Fall of l!)2r): tliat decedent i>rocnred e.e'.u’s and ying'erale 
fi’om a stori' across the street; that she sometimes drank 
milk, but more often declined to drink lt;;that caveatee 
would take (h'cedeiit riding’ in tlu' morninii's,; sometimes at 
noon, and sometimes in the e\'enln,e,' dnrin,e' the Snmmei’ and 
early Fall of l!)2r): that decedent's hnsliand stayed at 1013 
Fi.u'hteenth Street (lnrin,e,' the Summer, Fall and Winter of 
lt)2r), but did not live there; that he did not move any of his 
jiersonal belone'inas there; tliat decedent at(“ fl'hanksa'iving' 
and Christmas dinner with the family in the family dinin,i;'- 
room, and that decedent's hnsliand. the caveatee, was at 
thes(‘ dinners. Witness stated decedent. altl,ion”h a mem- 
bei' of another church, went to her mother's church on 
Thankse-ivine,- morniny; accompanied by her inotluM'. Wit¬ 
ness stated it was decedent's own sne'.u'estion that she !j;o to 
church a.eain on the lirst Sunday of the Xew Year, and that 
she waited for .Mr. 'riiomas, ca\'eatee, to take hei", but when 
he did not come they called a cab and went to lu'r mother’s 
church on .Xineteimth Street : that she went a.^ain that nia'ht 
and joined that church on this occasion; that aftei’ dece¬ 
dent’s death she found a bottle (jirevionsly identified 
52 by Isabel Vomi.e,'), and small box in decedent's room, 
each bearing- a iirescription label showing the name 

5—45 i / d ! 
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of T)r. I'ickford. niid s.-nvio wen' (dfoi^'d and acc(‘j)t('d in 
(■\'idcnc(‘ as cavcalor's Idxliiinls 1 and ll. Wiliu'ss never 
lieard of d(‘cedenl inakinu'a will in Ocloker nnlil afttn' dc'ce- 
dcnit’s deatli, and eave lier ()])ini()n llial deeechnil was of 
unsound mind in Ilk!.''). 

T]u‘ren])on cavcahir (•;dl('(i a^ a. wiiiiess Dr. Charles A. 
Sewali. ^\!ln(■ss tcsiificd thai In' liad !>('('n a ]i!iysician in 
llie (’ily of Wasliiim'lon for tiiii'1y-1wo yc'ars; that lu' was 
a ii'radnalt' oi’ llu* Medical School of Howard I'niversity; 
that In* had h('('n lln* dcc('d('ni's ohvsician for sonu'linn' no 

> • I 

to Marclu \\ii!U‘ss Irslilit^d ihnt lit' (‘allt'd on dt'- 

codt'nl ill January, al ti*M* iionu',-Jd 1 Sli(M*nian Avoiino, 
Xorllnvt'st, and f<nind Ium’ ill witli inuninionia; that n]>()n 
loarnin.u- tlial slu' had to stay iirtMly nmoh aloiu' all day, 
lie snuu't'stod that dofcdcnl ,u'o to tht‘ lioint' of luM* ])(M>])lt‘, 
lOlJ hhuiitt'cnit h Street, Xoi'thwest. Wiliu'ss ti'slilit'd that 
lie knew that if sht* ditl not have sonit'ont' to atlt'iid ht'r lliat 
slie would (lit*, if slie stayed, undt'r lh(' ('irennistanet's, wlitu-t' 
she was; that deet'deut was sick with pneumonia about four 
or livt' wc*eks: that at this lime she was suiTtU’iiUf also from 
meno])aus(*. WitiU'ss stated she rc‘eovt*r(‘d from ])m*u- 
moiiia, hut that lu* was sulr-(‘(ju(*nt!y eall<*d in to ti*eat de- 
e(*dent foi* uteriiu* trouble: that during* 1J2J and most of 
]!)24 lu* would see h(*r as fi-epui'iitly as twie(* a W(‘(*k: from 
X’ovembcM*, liri-t, to soiuetime in March, lu* visited 

deced(*nt almost daily: that in 1!)24 h(*r condition bi'carru* 
such that it wa.s iu*cessai‘\' to eivi* her o])iat(*s whicli con¬ 
sisted of morphia sul])Ii with atrojiine sul])h, a (piarter of a 
.U'rain of t !u* moi-plda aiu! on e-h undr(*d-and-fi ft let li 
(l/lbOtJi) of the atropine subph. ile said th(*s(* W(*i-(* _<**iven 
on account of tiie jiains from which tiatii'iit was sulTc*rini;‘. 

Witiu'ss t(*stiiied that lu* did not know at tlu* tiuu*, 
bo in 1!)2J and IJlM, when lu* was tn'atin.u' lu*r condition, 
that sh(* was suffering* from canc(*i*, and did not l(*arn 
tliat slie was suff<*i‘in^‘ from caiicc*!* until later in 15)20 wlu*n 
lie was informed by a inembei' of tlu* family. Wit ness 
stated tliat in (h'cedent was a I'atlu*!* robust woman 

wei.e-liin.u' about IbO pounds, but that in 15)24- slu* hail lost 
20 or 2b tiounds: that all tlu* linn* he was tiu'atinu* lu'i* lu* 
was makin.u- (*xamiuations of tlu* d(‘c(*d(‘nl and found no (‘vi- 
dences of ('aiu'ei*; tliat tlu* only pains in decedent’s \u^t\d ho 
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over noticed were a I'oi-))! of iiei'vousiiess; tliat it was not 
nneominon, in Tact, it was usual, to ,^ive opiates in cases 
like those rroin which decedent sulTei'ed. 

Elizabeth Williams was called as a witness on behalf 
of th(“ caveator, and testilied that sin* went to the Hi,<;’hteentli 
Sti’(>et honu' in and she lived thei’e until dune 20, 1925, 
when she went to Ocean City, Xew dei-sey. She returned 
on tlK> IcSth of S('i)tember, 1925, and resid(‘d there con¬ 
tinuously thei-eafter; that h(‘r I'oom was on the second floor 
hack aci’oss a small hallway from tin* room occupied by 
dec.edcmt. AVitness said slu' was at home when decedent 
was bi-ou:e:ht thei-e ill in 1!)23, and saw her on that date. 
She said she was \’ery sick: that she was unable to undress 
hei'S(>lf, and was sufferinu' fi-om a \'ery bad cold and com- 
])lain('d of sc'vcuh' pains in her stomach : that she had known 
decedent sometime ])rior to 1!)23, and that she always ap¬ 
peared to be in e.-ood lu*alth: that decedent’s health grew 
worse in 1925; that eaveati'cy Thomas, visitedi decedent and 
remained at nights; that she saw him between:midnight and 
day; that he came two or three times a week, and sometimes 
stayed away two weeks; that witness thi-ough temporary 
ti'ansoms of the dooi's, heard them fussing together, 
54 and heard decedent say, “Don't do it ;i I don’t want 
to’’; but did not Inear any other conversations; that 
her husband took .Molly out in the automobile between 5:50 
and ():()() o’clock in tlie morning during the fall of 1925, as¬ 
sisting h(‘r into the machine: that after seeing .Mollv in her 
room and going in again, Molly wouUl not remember wit¬ 
ness had been tliere before; that caveatce, Thomas, met 
witness on the street in September, 1925, and told witness 
to take good care of decedent as he (Thomas) would have 
everything in his hands shortly and woukl reward witness; 
that Thomas on otlu'r occasions remarked to witness de¬ 
cedent was living a long lime, and he thought she would 
have died long before; that after Christmas, 1925, decedent 
poured kt'rosene on some of her clothes and set them on fire 
in her room: that Thomas told witness some :day he would 
have the pro|)erty, aud did not like caveator; Young; that 
witness told the A’oungs of these conversations. Asked her 
oj)inion as to the soundness of mind of decedent, witness 

stated decedent Avas confused all the time. ■ 
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Tm Mrs. Charlotte E. Washington, ns a witness for 

oavoatoi', testilied slu‘ was ovin* si'veiilv vears of 
as’c; tliat slie liad known llio Vonnu' family many years; 
tliat slie came to 'Wasliiniiton in F(‘I)rnai‘y, 1024, and soon 
afterwards visited the family; tliat sin* saw deeedcmt in 
her room, and decedent told her, eavea.tec', I’homas, wanted 
decedent to make a will, was harrassine: her on the snhjeet, 
and had tlna'atmn'd to ehoki' her, hnt that (h'cedent would 
not make sneh will whih' in her ri,e,ht senses; that tlu'se 
threats were made dnriny i-ides on the S])e('dway; that after 
the opi'ration decedent lost Ih'sh, was very feehle, and 
conld not make corri'ct smitimces; that <h‘cedent talked of 
the will to witness np to the time of her death, and in the 
opinion of the witness was of nnsonnd mind and incai)al)le 
of making' a. will; that witness saw di'cedent in her 7‘oom, 
and also on the first floor of tin' honsc'; that decedent did 
not discuss tlu' pro]iosed will with her family, and witness 
did not tell them ahont it ; that witness had not sei'ii deced¬ 
ent foi‘ three years before' lu'i' return to Washinii'ton. 


Mrs. Sarah Martin, wiiin'ss for ca\-('ator, tc'stified slu' 
met the family in lOlh, and liw'd at tln'ii' house' for three 
years—afterwards re-tni'iiin”' the're' to live'; find in Fehrn- 
ary, 192.'), witness visite'd at the' honse' to atte'inl a we'eleline,’: 
that in Fehi-inii’y, 1920, de'ce'de'iit spoke of he'r hnshanel hny- 
in'i' a new home' and of haviny In'i- lU'/e-e'. Fli/.aheth, live with 
hei'; that he had wante'd ln'r to se'll the hemie jilace', hnt she' 
was nnwilliin;- to do sei. anel wante'd same' to o'e) te) lu'r 
brother anel his he-ii’s; that elee-e'de'iit atte'iieh'el the we'ddiii”’ 
anel was ajepare'iitly iii liood lu'alth, hriu'ht anel e'heerfnl, 
anel talkeel clearly anel sensildy, e'Xe-e-pt at times she wan- 
elereel off the subject. 


Doctor Harry J. Crawford, a witne"<s fen- e-ave'afoi-, 
testifieel he' is a pi-ae-ticiny physie-ian; is a n’raelnate' eef 
')() (leen-yeteewn Fnive'i'sity, anel s|)e'ciali/.inu' in me'iifal 
and ne'rvons dise':ises, with e'\])e'i-ie'ne-e' at the' Wash- 
in,i>'ton Asylum, anel St. Flizahe'th lleispitals, anel ;dse) le'sti- 
fyin.y in te'ii or twe-lve* lunacy cases e-ae-h we'ck in Feenrf. 
The witness iin )-e'S])e)nse' tee hy})e)the'1 ical epu'stieens. assnm- 
iny- the varioms matters inti-oelnceel in evidence hv caveator, 
testified it Avas his opinion decedent in Oe1o])(n*, 11)23, was 
of nnsoiuid mind: tliat dec(‘<lent sliowinl some confusion, 
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some Mamlerin<^', was delusional, and might he imposed 
upon. i 

Doctor Bernard Harper, witness foi- cayealoi-, testi¬ 
fied he was a reu'ist(‘red pliai'inaeist at ()’])onnell’s Diuig 
Store, identifu'd tlie pres('i-i])tiou labels on caveator’s Kx- 
hihits 1 and 2, and ])r<)duced the original pre.scriptions for 
same of Doctor Dickfoi'd, of Se])t(‘m!)(‘r 21, :li)2.'). for one 
hundred (1(H)) tahh'ts, containing one-eighth of a gi'ain of 
moi-phine sulphate, and one-one hundr(‘d-ilftietli (i-loOth) 
of a gi'ain of ati'oi)//inc. alsf) of October 2.'), 1!)2-’), for twiuity 
tablets containing one-fourth ('i) of a grain of morphine 
sulphate, and olTei'cd said ])rescriptions in evidence. 

I 

'^riiis was all the evidence olTerc'd by caveator and there¬ 
upon, caveator mov(‘d the (’ourt foi- directed verdict, which 
motion was overruled by the Court. i 

Ernest Charles Thomas, caveatee. was called as a wit¬ 
ness in his own behalf. At tiiis point the (’ourt ordered the 
payier writing in controwrsy, as a last will aii<l testament, 
to be adrnittc'd in evidence, and same was admitted, being 
as follows (being typewritten except tbe signatur(‘) ; 

“1, Mary Mlizabetli Young 'fhomas, of lOl.'! Migliteenth 
Street, Xorthwest. Washington. 1). (’., being of sound and 
disposing mind, memory and uuderstaiuling,do tluM'efoi'e 
make and publish this my last will and testaimuit, hereby 
revoking and annulling all wills by me heretofore nnuh*, in 
maniuu' and form following, that is to say: 

57 “First, 'I'liat all my just di'bts and funeral ex- 

pcuisi-s shall be jjaid by my executor lu'rciiiafter 
named as soon after my (h'e(‘as(‘ as shall be coh\'enient; 

“Second. 1 gi\U‘, de\ ise and be<iueath to iny bthoved hus¬ 
band, Fruest Charh's 'I'liomas. all my right, title, and intiu'- 
est in that t>iece of t)roperty known as tOld) Fighteenth 
Strc'et. Xorthwest, Washington, 1) in which 1 hold an 
undivided one-half intcu'est, and which ])ropei'ly consists of 
the land and dwelling standing tlu'reon together with such 
furniture- and ctiuipment coutaineel then-in and bt-longing 
to me. 

“All the rest and residue of my estate, both real, ])er- 
sonal and mixed, T give, devise, and beeiueath to my niece 
and God-child. 
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" And Inslly i do lu>r(‘l»y noJiiiiinlo, constitute and ai)])oint 
my linshand, Krnesi (luu’les 'Phoinas, lO.xecutor of this my 
last AVill and 'I'estanunit, and 1 dc'siix* that my lOxecntor 
]iereinl)(‘fore named sliall not he riMinired to .yive liond for 
the faitid'nl ])erfoi'mance of tin* duties of tliat ofilice. 

“In t(“stimony wliereof, 1 ha\e set my hand and seal to 
this, my last Will and 'resiament, at Washington, 1). (’., 
tliis ninth day of ()ctoh(M‘, in the year of our Lord one 
thousand nine hundred and twenty-live.” 

(Siuned) -. [sKAL.J 

Sinned, sealed, published and declared, by .Mary Lli/.a- 
beth Vonuy h'honms, tlu‘ above-named testatrix, as and for 
her last Will and 'I'estameut, in our pivsence, and at her 
re(iuesT, and in her ])n‘sence, and in the presence of each 
other, we have hereunto subscribed our names as attesting 
witnesses. 

(Sigiu'd) -, 


Kesidence: - 


(Signed) 


Residence: 


Said witness d'homas, thereupon testified he and de¬ 
cedent never ha<l any children; that they were mar- 
bS ried in IfiOT at the Lighteenth Street home, and lived 

there on(‘ veai'. .Vfterwai'ds thev moved to another 

• « 

address, and fi-oin thei’e inovc'd to Xew York, I'etuiuiing to 
Washington in Dll. to live at the home ])lace for a short 
tinn*. then living at another address until the AVar, and 
returning foi- six months to the home place, and then go¬ 
ing to Sh(‘rman Aveinu* to live in a house owned by his 
father; that in '.lannaiw, 1!»23, decedent became ill, and was 
moved from Sh(*rnian Axamue to the home place* because* 
the* meetlie*!" eef wltne*ss hael elieel, anel there was no eene* tee take* 
cai'e* e)f dee*eele*nt; that witness in January, D23, anel at Ihe* 
])re“sent time* is e-rnpleeyeel as a me*ssenger at the* Ve-te-rans’ 
Rui’e-au. anel alsee dejes odel jobs fee)- Docteer Pie-kfeei-el, geeing 

te) Deecteer Ifickfeerel's re*siele‘nce* on Sixteenth Street e“ailv in 

• 

the meeinung, the*n ge'tting his bi'eakfast, anel ari-iving at the* 
A’e'te'i-ans* Bure*au at half-|)ast eight; in the afte*i-ne)e)n go¬ 
ing te) se‘e* his wife* fi-e)m the* A"ele;)’ans’ Bure*au, lhe*n to 
Doctoi- Pickfoi-d's, then bringing the father of witness home 
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from liis store to the Sliermaii Avcouie house; then return- 
in,<;■ to tli(^ Ki,nhteentli Street lionse, and reaching there 
nsnally after l(‘n o’cloi-k at ni.glil; wlien decedent was moved 
to tlie I'ii.ii’hteentli Sti-etd lionse she was taken to her 
mother’s room—tliere l)ein,g no otlier place for her, and 
after some months she took a room in the house and wit¬ 
ness stayed there with her at ni,<>ht; that shcewas attended 
hy Doctoi’ Sew(‘ll until March, l!)2o, and witness then se¬ 
cured Doctor Mary Lucas, who diagnosed li(‘r illness as 
cancer, hut did not tell her; that witness, after Mollie se¬ 
cured the room in lt)‘2n, stayed thei'e until; her death in 
tt)2G; that Mollie was sick, hut not ill; being u]) and down, 
,goin,g about, not confined to her bed at any time, and lyin,g 
down ])art of the day; that on Sundays the routine of wit¬ 
ness was similar to that of w('(*k days, (‘xcepting the prepa¬ 
ration of mid-day dinner at the Sherman Avenue house, and 
s])endin,g more time on his work at Doctor Pick- 
ot) foi'd's; tliat Sunday evenings witness canned his 
father to church in the Southwest, ndurned to Mollie 
and later in the evening fetched his father hack home, and 
then returned to .Mollie; that witness marketed for his 
father and also foi’ .Mollie, once a wi'ek, and that .Mollie 
jirejiai'ed her own meals; that on Thanksgivin,g and Christ¬ 
mas lt)25, .Mollie ])repared her jiart of the meal with food 
furnished hy witness; that, the .McCruder ! offer for the 
home [dace was made about .January, l‘»2(i,; and was dis¬ 
cussed with witness; that witness did not urge her to make 
a sale of the jirojierty, and did not talk with her about 
making a will; that .Mollie asked witm'ss ;to piek out a 
good lawyer, and witness advised with .Mrs. Piekford, who 
siyggested .Mr. .Mason; that witnc'Ss told Molli(‘ the results 
the same <lay when she (piestioned him; tlntt witness and 
.Mollie. on the following day, October 9, 1925. went to Mr. 
.Mason's oflice, introduced thmnselves, and .Mr. .Mason 
turned her over to .Mr. llildixhli in the office, who ])re])ared 

the will; that witness and Molli(' walked froin the lawvor’s 

• 

office in tlu‘ AVoodward P>uilding. at 15th and TI Streets, 
to witness' automobile ))arked at Kith and Lye Streets; 
Alollie ,got into the machine and waited while witness went 
to the Veterans’ Bureau, got Camiihell and .\mos about 
twelve o’clock and brought them to the machine, and all 
then went to the Sherman Avenue house, whtb-e the will was 
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n*{unnHl tin* \vilii<‘ss('s to tlu* Votora^is' Ilnrcau 
and ])ark(‘<l iK'jtrdy on llu‘ strc'ot nnlil two od-lock or artoi*, 
Itovanso, as witnoss <latc‘(U Mollio wanU'd to slay onl-doors; 
llioy tlu*n wci'A to liu* I'na’litoontli StrtH't lious(‘: that Mollie 
r(*Iain(‘{l llu' will I'oi- s(*V(‘ral <Iays, and tluMi r(MjU(*st(‘d M'it- 
nc‘ss to ])nl sanu* in luo’ i>;ii’t‘au drawio* at iho SluMTnan 
.\v(‘inu‘ lionst'. wliich was dono; t liat wit ik‘ss owns llio 
i’uniiiurt' in tin* Slicrinan Avvwwc lionsca t'xrt'plini;’ that in 
liis father's l>(‘d-rooni; that witness ])ark(‘d his anlomohilc 
in fi’ont of tin* Kiu'hlec'nth Slin^et houst^ at nii^ht, and 
f!0 lifter lier daninii'y illiu'ss, took Mollit^ ridini:: in the 
inorniiiu's when(‘\'ei* tlu* wt'allnM* ]»ei'inill(‘d, also tak- 
ini;- meinhors of tin* Vonnu* family: that lu* tried to have 
lie:’ hack hy half-]>ast scwtm in the morninu* so lie eonld i;‘o 
to his work: that witn(*s< nevi‘r dis('nssed Mollie's eondi- 
tion with anyone :it tin* Ki,a'ht(*enth Str(*(*t house, and did 
not havt* any (*onv<*rsation with ('avixitor's witness, ^Irs. 
AVillimns. eoncn'rnina- ln*r: that in dannary, Avhieh date 

Avitness had ])revi(nisly stated as Januai'y, Id'da, Mollie 
went down town and ]inr('hased a hat an<l ('oat, at the ex- 
■jK'nse of wilin*ss, and also sent m*ross tin* stretd for milk 
and cakes ainf food, th;it iiei* nioiu'y w;is sn])i)li(‘d hy wit- 
iU‘ss: lliat witness ])a:<l tin* hospital hill aft'cr the op(*ration; 
that wiliif'ss eai'iie.i at tin* \'(*tt*rans' !>ur(*an, and 

^sdH.UO at Doc-tor lhekf(H’d's ea.c-h month, and hcd'orc* Mollie's 
illnc'ss also workeil in as janitor at the Kedi'ick Ajiart- 

inent : that witness know ch’ Mollio's sc^tthninnit of tin* ex- 
])ensc‘ loan acconiit witli Waltei*: and that wlien AValler and 
Mollie* had a joint i)ank acc'onnt, Walter (ainn* to In*]* house 
to liax'e cheeks sii:‘ned hy In*r: tliat Mollie told witness the 
])e('c*n)hei- lii'e in leer room was cans(‘d l)y hei* i^own c'ateh- 
inu' tire on the stove: that a u'as stove was ns<*d in tlie 
I’ooni and not a.n oil healer, and witness out in the* ,i;-as stove* 
in ()ctoI)er, that aftei' OcIoIk*!*, Ih'd."), when wilnc'ss 

arriv<*d at nie:ht Mollie would l)(* sc'win.i:; or ironin,<i: and 
tliat they nsnally i-etli*ed aiiont midiiia’lit, and witn(*ss was 
tln'rc* (‘\-er>' niu’ht, inchidina* tin* iiiMit hcd'oi’c* her death: 
that on llie nie'ht h(*foi'e her death. Mollie* had s(*V(*i*(* h(*m- 
ori'liaac's. and dnrinu* tin* foMowinic day, Fehiaiarv 2(k ID-fi, 
witn(*ss w;is calh*d fi'oin his work and administered to Ikm* 
W'iih wliis]\(*y and smc'llinu’-salts, and sin* dic'd in Ids arms; 
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that Mollio did not sufr:".' from iiallucinatioiis or illusions, 
and ahvavs had a mind of her ovii: that witness 

•r 

()1 (lid not ((uan-el with .Mollie, lait that she complained 
of her illness and thal in she attrihidu'd pains 

in her head to troTd)le with luu- teeth; that in .lanuary, 11J2G, 
.Mollie went out ridin.y and walkin';- with witness: that doc¬ 
tors prescribed o])iat(‘s, Ix'u'innini'- with Doctor Sewcdl in 
1!)24, which took until her death to rchievei severe pains 
which she suffer('d fi-om time to time; thaf in tlu' interval 
she was severally attended by Doctors Sewell, Kcn-r and 
Jjucas; that witness obtained ])rescriplions for similar 
opiates from Doctoi- Pickford who was familiar with the 
condition of Molly, and had obtained the services for her 
of Doctor Kerr, the surgeon, so that witness, by jmrch.as- 
ing- them in largei- (luantities, might econonii/je on ex])ense; 
that witness had the Pickford ])resci‘iptions introduced in 
evidence filed respectivcdy on Se])t(‘mber 21J l!)2r). and on 
October 2.‘), 1925, twenty eight days later; that witness did 
not know there was any difference in the ])rescri])tions of 
Doctor Pickford in evidence, until such difference' was de¬ 
veloped in previous testimony; that the 192(i automobile 
registration certificate of witness showed his address as 
lOlM Eighteenth Street; that Mollv was not moved back to 
the Sherman Avenue house because tlu'i-e ^t■as jio (Uie in 
the house; that Molly went, on various occasions with wit¬ 
ness to the Sherman Avenue house, where most of their 
belongings remained, as he was only staying! at tin' Eight¬ 
eenth Street place on account of her illness; that such 
visits were never made in the day time but usually of eve¬ 
nings; that Walter’s family assisted in c:fi-i!ig for her; 
that on October 9th, the day the \Vili was exu'cuted. ;d)out 
six o’clock in the moi-ning they went for a' dri\'(' on the 
Speedway, and then to Doctor Pickfoi'd's, wlu'i-(' witness 
did some work while Molly waited in his car|: that witness 
then asked Molly if she wanted to go to the lawyc'r's office: 

that they left there and reached IMr. I.Mason’s office 
()2 about nine o’clock: that tlu'y parked atOln' Veterans’ 
Bureau and walk('d to Mr. Mason's' offi^-e in the 
Woodward Building; that Mr. .Mason took .Molly into an¬ 
other office while witness waited in Mr. Mascui's ollice, :in.d 
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left her with Mr. Hildreth for over a half hour, who pre¬ 
pared the 'Will: that the Will was given to ^lolly; that Mr. 
Mason told her where to sign same and how to have same 
witnessed; that the Will was not e.xeented in the lawyer’s 
ofhee; that tlu'y walked l)aek to the antomohile at Si.xteenth 
and Kv(‘ Streets, and aft(‘rwards went hv the Veterans’ 
Bureau to get the witnesses; that witness suggested the 
witnesses to the Will heeanse they were his personal 
friends; that Molly signed tin* 'Will while sitting at a desk 
in the Sherman Avenue hons(' dining-room; that the party 
went to the Sherman Avemu' house at the suggestion of 
Molly; that witness did not tell M^alter or Molly’s mother 
about the Will until after her death; that witness did not 
see or rememlx'r .Molly taking any ])ills that morning; wit¬ 
ness testified .Molly was not mu-vous or excited that morn¬ 
ing, or when sin* sigiuxl the M’ill; that he did not go to 
work at the Veterans' P>ur('au that day because he had 
business to attcmd to for his wife: that Mollv did not go 
1)ack to the Kighteenth Street house until after two o’clock 
in the afternoon, and after taking her home witness re¬ 
turned to the Vetei'ans' BinHnni about three o’clock. 

Melvin D. Hildreth, a witness for caveatee, testified he 
is a lawyer in the ofiice of .Mason, Spalding & .McAtee, in the 
AVoodward Building: that on October !), 11)2."), Mr. Mason 
re(piested him to draw a will and for this pur])ose the testa¬ 
trix, Molly, came to .Mr. llildiadh’s office, an<l her husband 
remained in anotlnM’ ollice; that she stated hei’ desire that 
the will be drawn by a whiti* and not a colored lawyer, and 
asked whethei' it would be a good thing for Ium’ to sell her 
share in certain land estate: that she wanted to leave her 
husband hei' int(‘rest in the rend i*st:de, and some 
().’3 jiei’sonal projxM’ty to a nie-ce; that witness rough- 
drafted the 'Will in pencil handwriting, and gave 
same to the stenographer to be transcribed; that witness 
did not talk to tin* husband, Thomas, exceid in meeting him ; 
that .Molly appeared to be ;i rather relined tyja* of colored 
woman, perfectly well, walking alone, and showing no 
nervousness; that .Molly did not desire the name of her 
niece to aiipear in tin* Will, because the child had several 
names and this might cause a dis])ute; that witness asked 
if she had more than one niece and godchild, and she an- 



E, C. THOMAS VS. W. 0. YOUNG 


43 


swered in the negative: tliat witness only drafted the Will, 
and made no suggestions concerning its execution; and that 
witness never saw her again in his office. 

Ethel R. Guise, a witness for caveatee,; testified she 
was a stenograplier with the office of Mason, Spalding & 
MeAtee, and transcri])ed the Will of Molly from the draft 
made by IMr. Hildreth, turning same over to: Thomas and 
his wife in her office, where they waited while the 'Will was 
being written; that she talked with both of ththn, and Molly 
commented upon the dress witness was wearing; that Molly 
appeared to be perfectly well and normal; that Molly and 
Thomas read the Will, and witness explained to them how 
same should bo signed. 

Alice Hunter, a witness for caveatee, in 1925 and 1926 
lived at 1028 Eighteenth Sti’eet and knew ;the members 
of the Young and Thomas families, and that; Molly was in 
her house after being operated on in 1925;: that Thomas 
usually ordered whatever was wanted and paid for same, 
and sometimes Molly ordered things on the telephone. 

Ferdinand F. Amos, subscribing witness: to the Will, 
being recalled as a witness for caveatee, stated he was 
a pallbearer at Molly’s funeral, and saw her last in October, 
1925, when the "Will was made, and had not sCen her before 
since 1921 or 1922, and that in the interval she had not 
changed in general appearance or condition; that 
64 when witness got in the automobile,; Molly asked 
if he objected to witnessing her Will; that they were 
sitting in the rear seat, and iMolly asked about his family and 
sisters; that thev rode about fifteen minutes and witness 
assisted her out of the machine, as a matter of courtesy; 
that witness was looking over her shoulder when she signed 
the IVill in a steady hand, and Thomas was somewhere in 
the room, but did not sav anvthiug to her; that Mollv took 
no medicine or stimulant and was of sound mind and ca¬ 
pable of making the IVill in the opinion of witness; that wit¬ 
ness did not know Molly was not living at; the Sherman 
Avenue house: that returning to the Bureau, Molly en¬ 
gaged in a general conversation. 

Lena Bernard, a witness for caveator, testified she 
had known Mollv from childhood, and visited with her a 
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ii-veal (l('al. aial saw her last ahaat a month before her 
death; that when witness visited lier, Molly would be uj) 
and down; tlial they belonged to the same ehureli; that in 
Se])iember, IhlM, .Molly had .grown thinner, and suffei’ed in¬ 
tensely, but w;is 11 ]) and about the house; that she talkeil 
of a tri]) witness had taken and showed great interest in 
same, but never talked of her husband; that about a month 
before hei' death, witness talked to Molly and found her 
bright, coherent and sensible, and never saw any evidence 
of illusions; that witness never saw Mollv take anv medi- 
cine. 

Mintha B. Simmons, a witness for caveatee, testified 
she had known Molly all her life, and saw her two or three 
times ;i month in the si.\ months precediiyg her death; that 
convm-sation was general, and Molly discussed their friends 
and sj)oke of tin* attention of Thomas to her durin.g her 
illness; and described her illness, but alwavs looked for- 
w.ird to being well again; that Molly was always 
(inite talka.tivc' and stron.g minded, and witness saw- 
no chane’e in her in October, 1925, and believed her to 
be c;,;':!ble of nmking a M'ill, that she saw iMolly take medi- 
ciiu' :;nd ta.lihhs and that same ap])arently eased her pain, 
blit had no otlntr (‘tfcH-t on her; that Molly told her they w'ere 
lookl]]g r<'r "oniething to buy as a home; that Molly's eyes 
soTUetimes showed :i ])ecnllar vacant stare in October, 1925, 
but in 1925, in her weakened condition, i\lolly could not be 
m.ore easi]\' inllnenced than in 1921 or 1922. 


Doctor Harry H. Kerr, a witness for caveatee, testi- 
hed he is a sni-geoii in AVashington, doing neurological 
'airnc’ y. hat Jiot a p-ychi-trist or alienist, and OT)erated on 
.Molly on M;iy 9. li)25. finding her to be sufferin.g from can¬ 
cer of the womb, and that the disease was so far advanced, 
a r:idica! oi)eration was imi^ossible; that the patient was 
sent to witness tiirough Doctor Dickford, and was treated 
for about times* weeks, and she was not told the nature of 
lier t!’oni)le; tljjit after the o])eration post-operative treat¬ 


ment. con.sisting of hyj)(md(“rmics of oi)iates to reli(‘ve ])ain. 


were gi\ en ; that witiu'ss talked with her on numerous oc¬ 


casions at tiu' hosi)ital only covering her symptoms and 
condition, a.nd is of opinion she was of sound and dis¬ 
posing mind at the time of the operation. 
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After ilie forcg-oine,- testimony, caveatce rested and 
Walter 0. Young, caveator, was called in rebuttal, and 
testitied the gas stove was put in Molly’s room in January, 
1926. .Mrs. Walter Young, called in rebuttal: for caveator, 
testified the stove was put in during January, 1926. IMrs. 
Dorothy Barrett, called in rebuttal for caveator, testitied 
the gas stove was put in in January, 1926, apd that Molly 
had Christmas dinner down stairs with the familv. 


All the evidence being concluded prayers were 
66 presented by the respective parties and considered 
by the Court as follows: 

The caveator’s Prayer Xo. 2, appearing: infra in the 
Court's charge- to the .jury, was granted, and to the grant¬ 
ing of same caveatee excepted. 

Caveator’s Prayer Xo. 3, appearing infra in the Court’s 
charges, was granted, and to the grantingi caveatee ex¬ 
cepted. 

Caveator’s Prayer Xo. 5, appearing infra in the Court’s 
charges, was granted. 

Caveatee’s Prayers Xos. 2. 3 and 4 were caf'h denied, and 
to the denial of each and all of same caveatee excepted, said 
prayers olTored and so denied, being as follows: 

“Xo. 2. The second issue to be answered by the .jury in 
this case reads as follows: 

“ AVas the pa])er writing filed in this court bearing date 
the Xinth day of October, A. D., 1926, the; last will and 
testament of Mai'v Elizabeth Young Thomas, deceased!’ 

“The Court instructs you that under the pleadings and 
evidence in this case you should answer that: issue ‘Yes'.” 

“Xo. 3. 'Plu' third issue to be answered fly the .jury in 
this case reads as follows: ; 

“ ‘M'as the said Mary Elizabeth Young Thomas at tlie 
time of the making and subscriliing or of the acknowledging 
by lu'r of the said paper writing of sound and disposing 
mind and cai)able of executing a valid deed oa' conti'act?’ 

“The Court instructs you that under the pleadings and 
evidence in this case you should answer that issue ‘Yes’.” 

“Xo. 4. The fourth issue to be answered by the 
()7 .inry in this case reads as follows: 

“ ‘M'as the said pa})er writing dated October 9, 
1925, obtained or the execution thereof or the subscription 
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thereto ])roc'ure(l from tlie said Mary Elizabeth Young 
Tlioraas, deceased, by coercion, fraud, duress, or undue in¬ 
fluence ])racticed upon the said Mary Elizabeth Young 
Thomas by any person or ])ersonsr 

“The Court instructs you that undei’ the pleadings and 
evidence in this case* you should answer that issue ‘Xo’.” 


Caveator's Pi'ayer Xo. o, appearing infra in the Court’s 
charges, was granted. 

('•iveat(‘e's Prayers Xo-. 6 and 7 were each denied, and 
to the denial of each and all of same caveatee exce])ted, said 
])i-ayers so otfered and demied l)eing as follows: 

"Xo. (). You are instructed as a matter of law the dece¬ 


dent, .Mary Elizabeth Young Thomas, is presumed to have 
l)een of sound and disposing mind and capable of executing 
a valid deed or contract at the time of the execution of the 


])ai)er in evidence dated October i), and pur])orting to 
be her last will and testament, and you are further in¬ 
structed that by reason of that ])resumption of law the 
bui’den of i)roof in this case in connection with the Fourth 
Issue submitted to yon rests upon the caveators to prove to 
you by ])re])onderance of all the evidence in the case that 
Mary Elizabeth Young Thomas at the time aforesaid was 
influenced by coercion, duress or undue influence to make 
said last will and testament contrary to lier own wishes and 
fi'ce will, and that uidess you shall so And l)y a preponder¬ 
ance of tlie e\'idence, you should tind in favor of the cave- 
atees (»n said Fourth Issue, and answer tliat issue ‘Xo’.” 

"Xo. 7. You are insti-ucted as a matter of law 
f)8 that the bui-d(‘n of ])i-oof I'csts upon tin* caveator.s- to 
show mental inca]):icity on the jiart of .Mary Eliza- 
l)eth Young Thomas to make the will in (juestion on Oc- 
toliei' 1), 1025, at the very time said will was made. Evi¬ 
dence of mental incajiacity or of co(‘i-cion. dui'(‘ss oi- undue 
influence practiced u}) 0 ]i Mary Elizabeth Young Tliomas by 
any person or persons at any ])rior or subscMpient lime, may 
be considej'ed as competent evidence i-eflecting on the condi¬ 
tion of Mi-s. Thomas’ mind at the date of the will, l)ut same 
will not justify you in finding against the validity of tin* will 
in (piestion uidess you find from such evichmee that such 
mental incajiacity, or coercion, dui'ess or undue influence 
existed at the very time of the execution of the paper 
offered in evidence in this case as Mrs. Thomas’ will, and 
by reason thereof said will was made or procured.” 
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Covcatec’s Prayers Xo-. 8, 9, 10, 11,12 and 14, appearing 
infra in the Court’s charges were granted. 

Cnveatoo’s Prayer Xo. 10 was denied, th which denial 
cav(‘atee excc'pted, said y)rayer so offered and denied being 
as follows: 

“Xo. 13. Yon are instrncted that the law ipresumes that 
the caveatee, Thomas, hei’ein, has not used undue influence 
and that that presumption remains until some testimony is 
offered tending to overthi’ow it. Before undue influence 
can be made the ground for setting aside a \yill, it must be 
sufficient to destroy the free agency on the y)art of the 
testatrix; it must amount to coercion, practically duress. 
It must be shown that the party had no free will but stood 
in vinculiis. The burden of proof in such a case is always 
on him who charges undue influence. 

69 “You arc further instructed influence gained bv 

kindness and aifection will not be lugairded as undue, 
if no imposition or fraud be practiced, even though it in¬ 
duce a testatrix to make an nne(jnal or nnjust distribution 
of her property in favoi- of those contributing to her com¬ 
fort if such disposition is voluntarily made, and that no 
presumption of undue influence arises from u devise of her 
entire property to her husband. 

“If you do not find from a preponderance of the evi¬ 
dence in this case that the caveatee herein used or exer¬ 
cised an influence over the decedent which was sufficient to 
destrov her free agenev then von will have to answer ‘Xo’ 
to the Fourth Issue.” 

Therei;i)on the (’oinl charged the jury as; follows: 

“Gentlemen of the jury, I wish that for;your sakes as 
well as for mv own I conld excuse mvself from the dutv 

ft ft . 4 

that is enjoined upon me in this matter, in these cases, to 
charge you, but I cannot; the law enjoins that duty upon 
mo. I say that because, if for no other rea.son, this is the 
fifth dav that this case has been engaging vour time, I 
believe. 

“And now, I must say something to you with respect to 
the law of the case. I think it has been made fairly clear 
to you by the snmming-uy) arguments of conUsel, that there 
remains of the so-called issues, originally presented in this 
case, three of them to engage your attention and which are 
to receive your determination. Unlike the usual case, 
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wlioro the chtwixv is delivt'rod lo }\\vy they <>•() out and 
find a \'(‘rdi('l <*il]nM- foi* tli(‘ ])laiiilitT or (Ud'cMidant as tlio 
cast.' may hr, in tln‘S(‘ will conli'sts tin* vi*rdi(d lakt^s llu* 
form of an answin* to crrlain (jiuvslious wltic'li ai’r snl)mitl(Hl 
1o lli(‘ jury for tluni* d(‘l(‘rminalion U])on llu' fads of the 
east\ aiul siu-li vei'diet that yon will return, you will 
70 answer, as youi’ i;’ 0 (hI judii’nnuit sliali dietate, the 
tlir(H‘ ((uestions i-emaininu' to 1)(^ aiiswered. I say 
lliat he(*aus(* the* fij'sl of the s{»-ealled issiu's or (jiiestions 
was withdi'awn. so that issu(‘ Xo. 1 is no lon<;'er be¬ 
fore von. 

« 

•‘With rc*s]K*c't to issm* Xo. 4, whi('h has l)cH‘n slij*‘htly 
modified in its <u*i.uinal form, by ai»r(‘enunit, 1 will i-ead to 
you u\ its original form: 

•‘ ‘Was th(‘ said ])ai)er writint;* dated Oetobm* !), (»b- 

taiiK'd, oi* the twt'eution tluu'c'of, or the subseription tlu'reto, 
l)ro('urcMl from the said Mary Xdi/.abeth Voun,i»- Thomas, 
de('eased, by eoereion, fraud, duress or undiu‘ influeiiee 
l>raetie(‘d u]>on tlu* said Mai'\' Klizabcdh Voun^* Thomas 
by any ])(‘rson or jKU-sonsr 

“Xow, I liaVt* i*<‘ad it to you in its oi’i^inal form. It was 
subse<jUently amended, by eliminatin.i»' tin* fraud,- -t!u‘ word 
•• fraud." that I r(*ad to you just tluMi;sothat in answi‘rini»’ 
tlial (luestifui, you do not eoiK'ern yours(‘lv(*s with any evi- 
dene(* of fi*aud, as that word was oiairinally us(*d in this 
fourth jssiu*, on tlu* (HU'stion that is ])i-oj)ounded to yon for 
youi* aiiswcu*. 


••Th(M*(*foi*(‘, the (jU(*stions that you will lx* ('alhx! upon 
to answ(*r by youf V(*rdiet beein with tlu* om* on the ])apt‘r 
lu*i*e as Xo. 2: and that (pu'slion is this: 

•• • Whis the pai)(‘i* wi*iline: fil(*d in this ('ourt, b(*arin,<^ date 
tin* 'Mil day of <)dob(*i*, A. I), tin* last will and t(*sta- 

m(*nt of Mary Kiixabeth Thomas, d(*eeased X 

••That is the first (jiu'stion that you havi* to answ(‘r. 

“Tlu*!! issiu* Xo. d: 

‘AVas tlu* said Mary fjlizal)(*th Voun.i;* Thomas, at the 
tinu* of tlu* making aiul sul)s('ribin*i', or of tlu* aeknowh*d.i^'- 
hy her of the said jiajx*!* wi*itin.i*‘, of sound and 
71 dis])osin,e- mind and eajiabh* of (*X(*eutin,i»’ a \’alid 
d(*(*d oi* eontra('t X 

‘X\iul youi*'answ(*i* to tliat pu(*slion is to Ix* obtain(‘d. 

‘'The fourtli, I have i*(*ad to you, and I shall not r(*peat it. 
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“Tlie lliird and ronii!i issues or <iuesti()iis involve two 
v(“rv (hdinile clnu'a'es made l)v llie caveator ai?ainst tlie 
validity of lliis will. The tliird eliar.U'es tliatiat the time of 
its execution, .Mi's. Tliomas, tlie decedent, was not of sound 
and disposinti' mind. That is what the caveator, as we call 
him, the brother, chai'ii'es, and you are to tell us whether in 
you'- n'ood jud.u'ment that charu'e has been sustained or not. 

“The char,<>'(‘ that is made in the fourth issue is the charge 
of undue inliuenee. Kven sujiposing that .Mrs. Thomas was 
of sound and disposing mind, even if you so find that .she 
was at the time of the execution of this jiaper, the (luestion 
containing this charge of tin- caveator, the plaintiff here, 
in the fourth issue is that nevertheless the: testamentary 
jiaper was iiroeured by undue influence, and, hence does not 
represent .Mi's, d’homas’ will at all. .but rather the will of 
the person or pm-sons who it is said imposed their will upon 
her, and that (he resulting ti'stannmtary paper represents 
not the frc'e untrammeled will of .Mrs. Thomas, charges the 
caveator, liiit that it is really the will of the jicrson or jier- 
sons who imjiosed their will or his will or her will upon 
•Mrs. Thomas. If that is so. then it is not her will. 

“Those are tlu' inpiortant (piestious that are submitted 
to you for your determination iindm' the fuels of this case. 
Of course, if eitluu' charge* is sustained, then the answer 
to issue' Xo. 2 is simph*. lu'e-ause* if she was imt eif senmel and 
disposing mind wlie'ii she* maeh' anel executc'el this 
72 iiepie*!', or e'Ve'ii if she* was, liiit it was sc'CUreel liy un¬ 
due' infhu'ne'e'. in e'ilhe'r eve'iit, accoreliiig to the epies- 
tion ])nf to you in issue' .Xo. 2. it was not her last will and 
le'stament; and your answe'r, eif course, to that would be 
accorelingly. 

“Xe)W. theese' are' the thi'ee' epiestions, the three issues that 
are submille'el le) ye)u. 

“Slrip])e'el e)f legal tee-hnie-alitie's, here is :a case that is 
he'i'e' ami it has I'ee'U euigagiug eeur attention; The bi'othei' 
e)t the hde' .Mi's. 'I’lieunas, .Mr. AValte'r Owe'ii Teenng, enlarges 
that Mr. I'hemias, the' husleaml eef his eh'ael sister, ])roe'ure'el 
the e'Xe'e'iitieeii e)f this te'stanu'ntary pape'r, sk)-calleel, while 
his wile' anel the' cave'ateir's siste'r was neitOef seiunel and 
elispeesing minel, anel e've'ii if she was, says’ Walter Owen 
lening, that ne'vertheless the husband procuireel the execu- 

7—4577a 
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lion of lliat ])n])(M* l)y \]\v (‘\orfis(‘ of niidm' inflnonca^ ui)oii 
^vllic'll th(‘ law f(Ui(haniis. 

‘'Xow. tli(* lan'dcii <»!* proxlnu’ tin* cliari^i's lluis niadt^ l)y 
tlio brotlK'r, 1<> salisfy yoa i)y a ])r(‘i)(Ui<l<*ra!i('<* of lilt' (*vi* 
deiK'ty r(‘sTs upm] \hv (•av(\-Uor, \]w Orollior. \Valt(M* Owen 
Yonnii', and lJu* innsl 1 h* salislicd rroin the ovichniee 

tliat li(‘ lias snc('(‘ssrnl!y liorne that hurdtai, an<l li(‘ doi'S so 
if he sliows in yoin* \ ision, hy a i)r(‘i)on(h*i'an(H* of tin* (evi¬ 
dence salisracloniiy to yon. that llu*se cliar.u't's. or (‘itlan* of 
tliem, is well founded, 'ria* ]»a|>(‘r in (|iueslion, 11 k‘ t(‘sta- 
mentary ])a]K‘r, or ^o-{'alled will, -tlue will that tin* Imshand 
insists was a valid will of his (uanl wife, and which is 
alle.ii'(‘d not to lia\'e h(‘en her will for line ]-(easojis that I have 
stat(Hl, hy her hnvdier. has Iteeii rc'ceived in evidiMKH'; it is 
a ])i(ece of evidene(‘ for your c<»nsi<leration in conn(*('1ion 
with all the other evidence in t!u‘ case. Of (‘ourse, it is not 
receiv(Ml in (‘videiu-e as a valid will, hinauise that is th(‘ V(*ry 
tjneslioi] that is liin'e >*on for your d(‘t(*rnuna- 

71] tion, hut it \< a pit'cn* of eN’idcnieca its provisions, its 
tei*:ns, for y<*nr <lue eonsi<iei*ation in connection with 
all the othei* (‘videnc(e in t!ie (‘ase. 

'‘Xow, in approat'hinu' a contest of this kind,—in a])- 
proachine*, ratheia its decision hy tin* jni*y. tlueiae an* (*(‘rtain 
fniidannuital ])]-iiC':]ih's of th(‘ law whi(*h must Ik/ your 
U'nide, and ahont \\!iich I must sav a woi*d to von: and tlio 
first fnndanieiital i)i-iiicipio in such a ease* as tiiis, is that 
a ])(*rson who owns propnly. real oi* ]>ei*sonal or inix(*d, or 
either of IImjsc scve!*al kiinls of prop*;*rty, and who has a 
sound and dis])o>!na' mind, who exercisi^s fi*(‘ely his or h<‘r 
own dis])osItion (;f tin- ]>rojjerl\', has a perfectly le,i>'al I'i.u’ht 
to dispose of it he or shi* set's lit. Xo one has a h*,u’al 
(daim whi('h can i)o siicc(*ssfn]l\’ ;isserted ui>on that ixn-son, 
to rtKjnire such a person, such a p!*()p(‘rly owikm*. to <lis])os(i 
of his or her i)i‘()pe!'ly in an\' parlicadar way. He lias a 
fre(‘, nntJ*ammeled riu*ht to disp<;--(‘ of it as h(‘ s(‘es lit, or 
she sees tit. and iii doin*^' so mav oi' mav not de\'ise or 1 k»- 
(jueatli soiin* of his propei*ty or her prop(*i*ly to this, that, 
or the oth(M* i‘elaii\'e, oi* h(‘ may (*xc!nd(' or sin* inay (‘xudiide 
even Iier rtdatix'cs and ,u‘i\'c his oi* lier propeily to a total 
stran.U'tM*. "Idiat is the perfectly le^*al I'i.uht of a person oi* 
pro])erty owium* in making- a testamentary disp<;sition of his 
property, and if lie has the necessary testanientaiy capacity. 
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sound of mind, knows what lie is about, knows wliat his 
])ro[)erty consists of, liow lie shall dispose of it, he has the 
])ei-fect I’i.yht to disposi* of it as he sees fit, and, in law, no 
one can comiilain of that disposition of the ])roperty. 

“Tlieri* is a!iotli(*i- fundamental principle of law that you 
must not oN'ei’look, ami which must ,<>uid(* you here, espe¬ 
cially in vii‘W of tli(‘ charge that .Mr. IValter Owen 

74 Youne' maki's, that when she executed the testamen¬ 
tary pajier she was not of sound and disposiiiif mind; 

and that fundamental princi])le of law is, emitlemen, that 
])ersons are presumed to he sane until and unless that pre- 
sum])tion is oxcrcome hy testimony that satisfied the .]ury 
in a cas(> wlau'e that jiarticular (pu-stion of fact is submitted 
for their determination. So that wlu'ii .Mi's. Thomas in this 
cas(‘ undertook to exc'ciite a testamentary disposition of 
her jiroperly, you Ix'yin with the iirojifisition of law that she 
was presumed to be of sound and disjaisinh; mind when 
she did so. \Vhih‘ that is a ])resumption of law, it is not 
a conclusive presumption ol' law. of course*: it is a jiresump- 
tion of law that e-an be ovei'conu* ity the* (‘videjice submitted 
in such a case which satislies the .iury jiassiu”' upon that 
evidemce that the ])resam])tion of law fails in the ]tarticular 
case, because* they linil frenn the e*vid(*nce that the testator, 
e)i- att(*mpteel teslateii-, eir te*statrix, the jiai'ty makin<? the 
will, exee'Utiny tin* will, was not in fae-t eif sounel anel dis- 
posin,”' niiiiel at the time* the paper in (jnestiem was executed. 

“l'he*re is another t)rinci])le* of law lei which I call your 
attentiem, anel it aeldi-esse*s itse*lf more particularly to the 
(juestion that is s!:bmilt(*el to yeiu on tlie char,i>:e that Walter 
Owen Vetuny make*s ayainst his bre)th(*r-iu-law, tlie husband 
of his ek*ael sist(*r, the* cliarye* in which he* says that this 
will was pi'ocure*.'! by undue* in!lne*ne-e* exerteel u])e)u this 
de*ael siste*r and ele‘ael wife*, and the* ])rinci])le of law is that 
the*re* is no presumption of law that such undue influence 
was in fact exe*rl(*d: but, like the eether presumption 1 have 
just me*ntione*d. eif e*ourse*, it is not a conclu.*^ive presump- 
tiem; it is a pre*sum])tion that may beO)verce)me by 

75 e*vide*ne-e*. In this e-ase. the cave*ate)r, ;Walter Owen 
\'e)un,y, is here* claiming that he has overcome the 

pre*sumptiou that lie) undue influence was e.xerted, but on 
the contrary has estabiisheel. he says, he clainis, his charge 
that there* w;is unelue influence exerteel U{)on Mrs. Young 



52 


E. C. THOMAS VS. W. O. YOL'NG. 


and tliat, lieni-e, the i)ai)(M' writing- in question iloes not 
re])resent her will. 

“A nnniher of prayers, hhoiI lenieit, have Iieeii ;;'.’ante(l at 
the instanee of both the eaveator. who may he ealh'd tlu' 
]ilaintiff in this ease, and hy the eaveatee, the hushand of 
.Mrs. Yonnjj:. who may h(> railed the (h'fiMidant ; an<l it is my 
duty to r(‘ad these ])rayers to you, and I I'ead tlunn lirst 
on tlie (luestion of tlu* ehai'n'e of niisoundiiess of mind that 
is re])eated here, snhmitted to yt>n in the thii'd issiu* or 
the third (inestion that is in-oixmiided. 1 i'ead yon the lirst, 
whieh is instrnetion Xo. o, and 1 will ask von to follow me 

as closvW as \ou (-an : 

• « 


‘"‘Yon are instnu*tt‘(L as a niaUci- ol* law, that tho do- 
('odeiit, .Mary FdIzal>elli Vdiinu* Ylionias, is ])rcsunuHl to 
havo 1)0011 of sound and <lis{>osiii,u* mind and oapahh* of 
oxoontini;* a vali<! (Iocm! or oonlraol at llio timo of tlio o.xooii- 
tion of tho ])a]»or writing’ in t‘\ idi*noo datod April i), Ih'Jo, 
and ])U]*])ortin.u‘ to hor last will and toslanunil ; and you 
aro furtluM* instruol</d that I)y n^ason of that prosuniption 
(»f law tho l)urdon of ju-oof in this in oonnootion with 

tho third issuo suhmitti*d to yon, rosts u])ou tlu^ oavi^ator 
to })rov(‘ to you hy a ])roi)ondoranoo of all tho ovidonoo in 
tho oas(* that .Mary Flizahoth Voum;* Thomas at tho timo 
aforosaid was not of sound and disposiiiu’ mind and oapahlo 
of o.\i*outin,u' a va!i<l d(*od or oontraot, and that if you shall 
boliovo and liml that tho oavoator has not provod to 
7() you by a ju'opondoranoo of all tho ovidtuioo that said 
Mary Flizab(*th Voun,u- Thomas was not of sound 
and disjiosin.u* mind and ('a]>abl(‘ of o.\(*oulini;- a valid (UhmI 
or oontraot, you should iind in favor of tho oavoatoo on tho 
third jssiu‘, and answor this issm* ‘Xo\" 

“In that oomioc'lion, I roa<l you tho dt'bunlant's, tho hus¬ 
band's, insti’uotion Xo. 10, ^vhioh 1 .o:rantod: 

‘■You aro insti*uot(‘d tho law jM’osumos sanity and oa- 
])aoity of Mrs. 'riiornas to mak(* a will: a p<M*son is pr(‘sum(‘d 
to bo of souml mind and to bo oompottmt to ma.ko a will; 
and this ])rosumption exists throii.u'h lif(*, no inall'n’ to what 
a.uo tho p(M*son may live*'.'' 

"‘This is a little ropotition of tho (hdkmdant's jiraycn*, but 
lioi’o is what lie savs further: 

“ ‘To make a valid will il is not nee(‘ssai'y that the l(‘sla- 
trix should he endowed with a hii^li ordei' of intelleet 7 n(“as- 
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ui-iiin' lip to the ordiiiai’v slandai'd of maiikhid; noi‘ is it 
iioccssai'y to the niakiii,i>- of a valid will that the ])arty 
should have a perfect iiieinoi’y, and that hei" mind should 
he wholly ui!im[)aired hy aye, sicknc'ss or othei- iuformities. 
If the pai'ty possesses niemoi'y and mind eiiOiiyh to know 
what ])roper1y sIk* owns and desirc's to dispose of and the 
])erson or p(‘rsons to whom she int(‘nds to yivi> it, and the 
manner in which slu* wishes it apjtlied hy such i)erson and, 
yenei'ally, fidly understands her pnr])Ose ami the hnsiness 
she !s enyayx'd in, in so disixisiny of her propei'ty, she is, in 
contimiplation of law, of sound and dis])osinyanind.’ ” 

“Xow, here is a ])rayer on this same yetieral subject, 
which 1 have yraided at the instance of Mr. Yonny (('"'ave- 
ator, Xo. ’J), th(‘ plaintiff: 

“ ‘'rh(“ jniy are fni'thei- insti-nctedy as a matter 
77 of law. that althonyh a pi-esnm])tion does arise that 
at the time Mary M. Y. Thomas executed th(‘ paper 
purporting to Ik* her last will and testament,:in law she is 
))resumed to he of sound and dis])osiny mind aiiul ca])ahle of 
(‘xecntiny a valid dc'cd and contract, it is not a conclusive 
])resum])tion, hut on the other hand is only a rehuttaltle prc- 
sumi)tioii, that is one which may l)e ovei'conie and disre- 
,yarded if from the e\ idence in the case they believe that 
the said Mary K. Y. 'riiomas did not have sullicient mental 
ca])acily to execute said will.' 

“And ayain, plaintiff's pr;iyer Xo. .'I,—j\lr. Young's 
I)rayer Xo. : 

“ ‘The jui'y are instimcted further, as a matter of law, 
that the expi'ession “sound and disposiny mind, ca])ahle of 
exi'cutiny a valid deed oi- contract' when nsi-d with res])ect 
to an attempt to dispose of |)roi)ei-ty by a last will and 
testament, means that the decedent must have had at the 
time of th(' exc'cution of the instrument sufficient mental 
cai)acity to disi)ose of her ])roi)erty or estate \^dth judgment 
and undei-standiny, consideriny the nature and character 
of the estate as W(.'ll as the i-elative claims of; the different 
])('rsons, who woidd he the natural object of her bounty; 
that while the jui'y an* not i-utitled to reject the will because 
the ])i'ovisions therein are unjust or ine(|uitable, still if it 
appears that the provisions are unjust and ineipiitable in 
that they ignore persons who under the circumstances and 
evidence of this case, would have been the natural objects 
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of her hoinitv. Ibis fact mav l)e taken into eonsidei’ation bv 

• • * 

tlie juvy vlien delireralinii' on the (inestion of mental ea- 
])aeity.' 

“Tlie hnv reeo<;nizc's. ,i;enllemen of tlie jury, that every 
man and every woman ])rol)ably lias thoso who wonld 
7S 1)(> the natural objects of his or her bounty by his 
or her aenerosity in the disposition of his or her 
])i-o])erty. 'fhe husband or wife may well be, in a i-'iven 
easi',—be regarded as the natural object of the bounty of 
tlu' testatrix: a brotluM- may in a case be the natural object 
of a bounty and aeni'rosity of one who is makini>,' testa¬ 
mentary dis])osition of tlu'ir ])roperty. The fact that he 
may exercise that strict. ))nre rii;ht, as I told yon in the 
beeinnina'. in the making- of a will, and assnminj*', of coni’se, 
that they are of sound and dis])osintf mind, and it has not 
bc‘en procnr(“d by undue inllnence or coercion or duress, it 
re])i'esents the frei‘ and nntrammeled will of the jierson 
makiiiy it. A person may, if he sees lit. select one of the 
natural objects of liis bounty and excliuh' all the other 
natural objects of his bounty: nothin,i>- in the law ])revenls 
him from doina' •■^o. l>ut, wluni in a contest, such as we have 
here, the (jnestion of one—the charn'e of one who would be 
or miuht be the natural object of the dc‘eeased's bounty, 
challeuyi's tlu“ validity of the will, then the evidence sub¬ 
mitted. if any is, the jury have a rigid to consider and give 
such weight tluw may see fit to the fact that she or he, as 
the case may Ixn had ])erhaps included one such object of 
Ills bounty or generosity and excluded some other—give it 
such weight in determining the (piestions that are sub¬ 
mitted to them of alleged mental capacity, of undue in¬ 
fluence*: give it such weight in your good judgment for you 
gerdlemen are* the* exclusive judges of the weight of the 

testimonv and of the credibilitv that vou will attach to the 

• • • 

testimony of this witn(*ss or that witness which appenirs 
before you in this case. Those are (luestions that are ex¬ 
clusively submitted to you for your determination. 
79 ‘*J must coidiniu* with tlu* other instructions 1 

have gi'ant(*d in this case. 1 read you again an- 
othei’ jirayer, granted at the instance of the caveator, the 
Iilaintiir, Mr. Young, which is pray(*r No. 2: 

“ ‘The jury are further instructed as a mattei* of law, 
that unless thev find from all the evidence that at the time 
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^Fary Y. Tliomas cxociilcul the paper purporting' to he her 
last will and testament, she liad sufficient mental capacity 
to dispose of her estate with judgment and understanding, 
and that she thdiv understood the manner in which she w'as 
attempting to dispose of it, then she did not have sufficient 
mental cai)acity to make a valid will, and their verdict must 
he for the caveator on the issuer of testamentary capacity.’ 

“And finally I read you on this ])articular subject a 
prayer granted at the instance of Mr. Thomas, the cave- 
atee, which is pi'ayer Xo. 14: ' 

“ ‘The Court instructs the jury that evidence of any use 
of opiates or drugs hy the testatri.x ci'(*ates no presumption 
of lack of testamentary ca])acity oi' of nndilie inlluence hy 
any y)erson at the time of making h(‘r will; unless a pre- 
])onderance of the evidence shows testatrix was under the 
influence of said opiates oi- di-ngs at the time when said 
will was made, to the extent that testatrix was not of sound 
mind and disi)osing memory.’ 

“That prayer, of course, is dii’(“cted to dhe testimony 
that you have heai'd regarding the administi'ation or the 
prescription of opiates to the dead lady, testified to by 
one or more of the physicians, and, hiT'fiy. the teiuhnicy of 
which was to the effect that it was administered or pre¬ 
scribed to her to alleviate extreme ])ain which she was suf¬ 
fering during the ])eriod of lu'r illness; hut, if taking those 
0 ])iates and drugs thus ])i'(‘scrihed she was. as the 
80 result thereof, at the moment of the exc'cution of this 
])a])ei‘, so much under tin* intiuence of those opiates 
and drugs that it could lx* said of Inn- undeir the evidence 
that she was not at the moment of sound and dis])osing 
mind, so if there is evidence that satisfu's you as to that, 
you will he justified in finding that she was at that time 
and moment of unsound mind. 

“f am obliged to read to yon two or three prayers T 
think that deal rather with some si)ecific jiieces of testi¬ 
mony regarding witnesses who may he (h'tected by the jury 
to have sworn falselv while on the stand to some material 
fact or other. The first of these 1 wish to read is one 
granted at the instance of the husband, the (l(‘fendant's in¬ 
struction Xo. 8: i 

“ ‘You are instructed, as a matter of law, tliat even if the 
will in this case was executed hv ^Irs. Thonfas as a result 
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of iTifhi(Mi('(‘ or siiii'uc'stion of any ])(M'son, Ihnl of itself 
\vonld iiol lu‘ snni('i(nil 1o invalidatt' lln^ will or jnstify you 
in ans\viM*ini;- lie* l‘oni*lii issiu' in lli(‘ anirnialive. 'Vhv law 
]>erTni1s ri^asonaMi* sui;-,u(*stions or i‘(M|nesls or ])(*rsnasi()ns 
to a i)orso]i adout 1o nnik*^ a will, it is nmhu^ inlluenet^ that 
is nc*eossary in (wdt'r to niak(‘ a will invalid, not simply in- 
fhunua*. r>y nndiK' inl!nenc<‘ is nu'anl eomvion, duress or 
unreasonal>lo rustraint, cxoi^ssive ])ersuasion, llircxds or 
otlnu* arlilice oi- fraud wiicri'liy llu^ I'rcu^ a^^tuiey of tlu^ p(M'- 
son making- t!n‘ will is dosli*oy(M!, so that tlu^ will as (^xo- 
(‘Ut(*d is not a frtn^ and voluntary act ot* sneli ])tM-son, hut 
is t!u‘ will ('f some otlun* iku’so]!.' 

‘‘It s(»uu*tima‘s Iiap])ons tliat wlu*n soTneon(\ wlio is about 
to make a will, may 1)o nruod or indiu-od—it may l>t‘ a lada- 
tiv(x it may Ik* a rri(*nd who has nr^’od oi* indiUKHl or 
Si intluonetKl tin* jjarty to mala* soim* t»rovision for his 
or h(U' iKUuhit in that will. InflmuKa* ot* that kind, 
nruKUit ontrt*atios, aiK* not lUK'cssarily undiu* intlu(*ne(‘: it is 
unduo iuliuoiM**' that tin* law c'ondomns, an infhuuKH* so 
strong' that tie* n-sultinu- tostamontary papoi-, as [ said 
befoiK*. diors not I’oprosont tlio will of tho txu'son (‘X<*('Utini;' 
it at all. hut tho will of soim'om* olse, by domination in a 
way tliat anotlioi* has snbstit]U<‘d his or Ihm* will foi* the will 
of him oi* her (*xoeuti]i,u' tin* tostam<*nlai‘y ])ai>(‘r. khxar that 
in mi]jd in youi* eonsi<l(‘ration of the ovichuKH* in this ease'. 

“I think 1 ouu’ht \(> say a word more*: Of eourse, ^KUitle- 
men, it is ('onnnon expoimaio** and ('omuion obsi'rvation tiiat 
wlion ])ooi)lo sot ab(»ut to ])ro('ni'(‘ by undin* influ(*ne(a duress, 
eoeiKuon, tin* (-xocuit ion by a not hoi* of a t(‘stam(‘nlary ])a])er, 
lliey aiK* not a])! to do it in the open ; l!n*\' aia* not apt to do 
it whore they (‘an lx* s(*(‘n oi* hoard, obs(*rv(*d, and so it is 
w'lien thos(‘ oil'orls aia* boin_u- made: and tin* evidtuiee to 
])ro\'c‘ that, ospooially with r<‘sp(*(*t to that ovi(h*ii('e which 
.i;'eneral- and of n(*oossity takes the foi'in of a midtilinh* of 
facts and circumstanoos. from which tin* trxu'rs of tin' facts, 
tin* .jiiry, may h*^:’ally dodiU'o oi* inf(‘r that siu'h undue in- 
fIiU‘i'Co had boon exerted, becaus(‘ it is a V(M*y I'ai’e cas(*, in- 
(Ukk!. in an\' at1<*mpt of tliat kind, tiiat it is don(‘ in the pres- 
(*nc(^ of thos(‘ who can see it, sec* tin* ('ondiu't of the ])t*rson 
(‘Xei’tjn^- tin* undue* influence*. 

“Xow, the def(‘ndant's, tin* caveat<K‘ks inst riu'tion Xo. 12 : 

^You are Inst!'iu*t(*d, as a matt<*r of law, that in con¬ 
sidering* the weigJit of the testimony given herein, the testi- 
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mony of a subscribiii<>' M ilaoss, oilier things ;beinj>’ equal, is 
entitled to more weight than that of witnesses who 

82 were not jiresent at the e.xeenlion of the will. 

“The law regards the atlesling witnessi's as placed 
around the testator, or ])arly making tin* will, to guard 
against fraud and to ascertain and .indgc* of his cajiacity to 
make a will, and that said witness who signsj his name as a 
witness to said will by such act of attestation solemnly testi¬ 
fies to the sanity of the testator. Jn the usq of the phrase 
‘other things being eijual’ the law means oiiily to contrast 
the two classes of witnesses, suliscribing aiul non-subscrib¬ 
ing, yet efjually credibh*, intelligent and disinterested.’ 

“Now, of course, in addition to the testimony of one of 
the subscribing witnesses, you have heard the testimony of 
others not present at the time the will was'executed, who 
had given it to you as their opinion that at that time said 
lady was not of sound and disposing mind. 

“I have also given this instruction, at the instance of 
IMr. Thomas, the defendant’s instruction Xoj 11; 

“ ‘As regards the testimonv herein bv anv medical ex- 
perts upon the basis of hypothetical questions asked by such 
experts, you are instructed the expert opinion expressed in 
answer to such hypothetical questions depends upon as¬ 
sumption that the facts stated in the hypothetical (piestion 
are true. Whether those facts are true or not is a (piestion 
solely for your determination, and if you find from the evi¬ 
dence that any fact or facts in any hypothetical (piestion 
are not true, then you should disregard entirely the ojiin- 
ion of the expeit or exjierts given in answer: to such (jiies- 
tion or questions.’ 

“Now, that jirayer has been framed agaiii in a special 
form, but this, of course, refers to the testimony of 

83 Dr. Crawford, who a])])eared before you. Counsel 
for the caveator read what we call a hypothetical 

question. Dr. Crawford, knowing, ])orsonally, nothing 
about the case of this lady, when jmt upon the stand and 
qualified to give an expert opinion, rests that opinion upon 
the assumption that the facts set forth in the hypothetical 
question put to him are true. That is all ho knows about 
it. And the object is to present to him facts claimed to 
be the facts in the case, and then a.sk him whether in his 
opinion a person who is subject to those facts; or the object 

8—4577a 
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of those facts, was at a given time mentioned in the hypo¬ 
thetical question of sound mind or not. Now, you will re¬ 
member that that liypothetical (paestion was put to Dr. 
Crawford, who was called as a witness on the part of the 
caveator, and care was exercised to incoi’porate into the 
hypothetical question a series of facts which the caveator, 
Mr. Young, claimed to be true, but denied, as subsequently 
appeared, by the defendant, husband; and in some, at least, 
of those facts thus set out in this hypothetical question, 
there is a sharp conflict of evidence, which conflict you are 
to decide. And that is all that prayer means, gentlemen. 
If it should appear that any of those assumed facts em¬ 
bodied in that hy])othetical (luestion, from your view of all 
the evidence in this case, are not well founded, then the 
opinion given to you by that expert must not 1)0 considered 
bv vou. 

“And finally, prayer Xo. f), another prayer given at the 
instance of Mr. Thomas, the husband: 

“ ‘You are instructed that if vou find from the evidence 
that any witness in this case has intentionally sworn falsely 
in respect to any material fact to which said witness could 
not have been mistaken, l)ut regarding which any witness 
so swearing had no knowledge as to the truth or 
84 falsity of statements made, then you are at liberty to 
disregard all or any part of the testimony given by 
such witness.’ 

“That is a prayer very frequently granted to juries 
when it is claimed by one side or the other; and whenever 
a witness has testified with respect to some material fact, 
undertaken lo be testified to by that witness, and it was 
known to be false- by him, in which he had no knowledge as 
to its truth or falsity, that the jury is compelled to say that 
he has thus falsely testified. Tin- jury are not bound by 
that testimony; they may disix-gard all his testimony, not 
only about the fact about which he has sworn falsely, but 
all his testimony. It rests again upon the fundamental 
proposition that you are the judges of the weight and credi- 
bilitv that vou will yive to the witnesses who testified be- 
fore vou. 

“A few words more, to make sure I have covered every¬ 
thing; it will not take very long. During the summing-up 
argument, a little difference of opinion arose between coun- 
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sel for the caveator and counsel for the caveatee. It does 
not infrequently happen that such differences arise. As 
to the non-appearance on the stand of Dr. Pickford, whose 
name was mentioned in the course of the testimonv in this 
case, and who, if I remember that testimony—and T am sure 
you will correct me if I do not,—who i)rescribed most or 
some of the drugs or opiates,—the proposition that ho was 
the physician who prescribed the box or bottle, of whatever 
they were, tablets or pills, that were introduced in evidence, 
and counsc'l for the caveator was questioning the non¬ 
production of that doctor by the caveatee. Xow, the failure 
of the caveatee to call Dr. Pickford to the stand: It is true 
that when a party has available to them a material witness 
who could enlighten you, and that witness is avail- 
85 able and can be reached by ])rocess and brought into 
court, and he is not produced, and no explanation of 
the failure to produce a material witness, counsel can urge 
to the jury that they may, probably must—-or, it may de¬ 
duce or infer from the failure to produce that witness that 

if he had been called he would have testified adverselv to 

% 

the person calling him. That is the general proposition, 
but it loses very much of its weight, gentlemen, when the 
witness is available to either side, and can be produced as 
a witness by either side, and neither side produces the wit¬ 
ness. 

“One other matter and I am through. Yqu will remem¬ 
ber the testimony that has been adduced h;ere, of an old 
agreement, or some sort of an agreement that was said 
to have been made, I think, between the dead woman and 
her brother, the caveator here*,—you will remember the 
testimony as to that, about the brother and sister, the 
owners of this 18th Street property,—the agreement being 
in effect that they would keep that property as a home so 
long as their mother lived, and would not . dispose of it. 
Now, that is a piece of evidence before you as bearing upon 
the question of whether or not there was undue influence 
exerted here, and 1 want to warn you that this is not a pro¬ 
ceeding to enforce that contract. That belongs elsewhere, 
if any such suit should be brought. It is hot introduced 
except as a ])iece of evidence as bearing upon the question 
of whether or not Thomas, the husband, knew of that agree- 
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ment, oiid, dy undiu' infhuMU't', liis wife to execute this 
])aper. 1 say it is only a piece of evidence to be considered 
by you with all tlu' other evidence in the case, and do not 
for a moment conceini yourselves with that agreement if 
you find that it was made; that is not here for enforcement 
at your hands. 

86 ‘‘Now. gentlemen, I have talked a long time about 

this cas(‘, a very strongly contested case. It means 
a great d(‘al to these litigants, and it has occupied our time 


now for nearly live days.’’ 

At the conclusion of the Court’s charges the Court asked 
if there wc're any objections or exceptions, and thereupon 
caveatee objected and excepted to the last paragraphs of 
said charge with, reference to the Court’s comment upon the 
allegec! agreement between decedent and caveator, that the 
Kigliteeiith Sti'C'ct ])roperty would be kept by them as a 
home fo!- their mother and would not be disposed of by 
them in so far as said comment stated such evidence was to 
be consider<-d ui)on the issue of undue influence. 

I'ln-i’enpon the jury I’etired to consider their verdict. 

Idle foregoing is tin* substance' of all the testimony ap¬ 
pearing upon the exce'ptions herein reserved by caveatee 
and exjilaining the ipu'stions of law involvf'd for considera¬ 
tion on apoeal. 

And. tln'renpon, and as all of said excei)tions were duly 
noted and allowe'd as aforesaid, and duly entered upon the 
mi!iut(-s of the Coui't befoT'e tlu' jury retired to consider its 
x'erdict. and be(tause the matters and things herein set forth 
are not mattei's of record, in order to make the same a ])art 
of the i-<'eoi-d hei'ein. which is hereby ordered, so that the 
delendant. caveatee, may hav(‘ his case reviewed on appeal, 
the defendant, ea\’eat<'e, l)y his attorneys, moves the conrt 
to sign ;ind seal this, his bill of exceptions, to have the 
same force and ei'b'ct as if each and everv one of said ex- 
c<‘])tions had Ikh'ii s('parately signed and sealed, which mo¬ 
tion is gi’antc'd by the court: and thereupon the defendant, 
ca\'(‘atee, t(‘nd('i-s this, his bill of exceptions, and re- 
87 (piests tlu' Conrt to sign and seal tin* same and make 
same a part of the rc'cord herein for the purpose 
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aforesaid, which is accordingly done, now for then, this 
8th dav of March, 1927. 

F. L. SIDDONS, 

Justice. 

Approved: 

AUSTIN F. CANFIELD, I 

ELIZABETH C. HARRIS, i 

Attorneys for Caveator. 

MASON, SPALDING & McATEE, 

Attorneys for Caveatee. ■ 
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